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Jined it. Mr. Roberts, being himself un-
~quainted with the city laws, demanded
y qunsel, that justice raight be done him in
he COUTSe of the scrutiny.
t le demand, contrary to the usage of
e city of London, and unprecedented in
he general conduct of elecu{_}ns, was de-
pied bim s and therefore he chose rather
- 40 have recourse to the impartiality of a
fJiamentary scrutiny, than to trust hlm.-
self in the hands of such partial scruti-
pizers. . And no man, surelyﬁ, can have a
. ster claim to prefer a petition, and to
{aave it fairly heard.
v Qir Joseph Muawbey. The hon. gentle-
man who has now told the House- that
. Mr. Roberts was refused counsel, appears
_to have been misinformed. Mr. Roberts
pegan his scrutiny .without counsel, and

did not give notice to the lord mayor of

his intention until a day or two before the
-~ sheriffs were obliged to make their return

of a member. By this artful method of |

demanding counsel at such a time, 1t was
thought, when no other hope was left, to
have prolonged the time, and to have de-
feated the election by protracting the re-
turn. He can therefore have no right to
petition on this ground.

The motion was then agreed to.

Feb. 28. The Speaker informed the
House, that he had received a letter from
Mr. Roberts, acquainting him that he de-
sired to withdraw his petition.

Mr. Alderman Hopkins then made an
apology for the trouble he had given the
House on Mr. Roberts’s account ; he said,
‘he was averse, from the first, to any pe-
tition being presented, as he was confident
the present sitting member was a gentle-
man of such honour, that he would not

make use of any unfair means to gain a |

seat; that he could wish the lord mayor
was present, as he was sure he would en-
tirely acquit him of any partiality in the
business; and he wished to acquaint the
House, that he only presented the petition
8s a member, by the desire of Mr. Ro-
berts, who, he said, had not acquainted
him with any intention of withdrawing it.
He concluded, wishing the lord mayor
}{galth and prosperity to enjoy his seat for
ife.
The Petition was then withdrawn.

Proceedings in the Lords on the Ques-
twn of Liuterary Property.*] February 4.

Quicestion of Literary Property.

This reason- |

1
1

. ¥ “ The House of Lords this session, in its
Judicial capacity, determined the great ques-

A. D. 1774 (954

The order of the day being read, for hear.
Ing counsel in the cause wherein Alex-
ander Donaldson and John Donaldson are

appellants, and Thomas Beckett and others
are respondents; and for the judges to at-

tend ; counsel were accordingly called in ;

Mz, Attorney General Thurlow opened
as counsel for the appellants. He first en-
tered into a minute investigation of the
1dea inculcated by what is calied a publi-
cation ; he then dwelt much upon the sense
of the word ¢ property,” defining it philo-
sophically, and in the separate lights of
being corporeal and spiritual; the term
Literary IEroperty, he in a manner laughed
at, as signifying nothing but what was of
too abstruse and chimerical a nature to be
defined. The booksellers, he observed,
(exemplifying his observations by several
cases ) had not, till lately, ever concerned
themselves about authors, but had gene-
rally confined the substance of their
prayers to the legislatnre, to_the security
of their own property; nor would they
probably have, of late years, introduced
the authors as parties in their claims to
the common law right of exclusively mul-
tiplying copies, had not they found it ne-
cessary to give a colourable face to their

t monopoly.. He was very diffusive upon

grauts, charters, licences, and patents from
the crown, both to corporate bodies and
individuals, tracing them far back, and as-
serting, that they all specifically proved,
that, if there had been any inherent right
of exclusively multiplying copies, such in-
stances of exerting the royal prerogative
would have been unnecessary. He parti-
cularly adverted to the statute of the 8th
of queen Anne, maintaining that it was
not merely an accumulative act declara-
tory of the common law, and giving addi-
tional penalties, but that it was a new law
to give learned men a property which they
had not before, and that it was an incon-
trovertible proof that there previously ex-
isted no common law right, as ‘contended
for by the respondents.. He cited many
cases to prove his arguments ; some before
the 8th of queen Anne, and others irnme-
diately upon that statute, generally infer-
ring that the grand question touching the
common law right had never been deci-
sively determined by any chancellor.

He concluded his speech with a com-
_Fliment to his learned coadjutor, and a
10pe, that as the lords of session in Scot-
land bad freed that country from a mmono-

tion of literary property, which was brought
before them by an appeal from a decree in
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poly which took its rise from the chimeri- | polizing booksellers, in whom ¢
cal idea of the actuality of literary pro-| sites of other men’s labours, the frujt
perty, their lordships, whom he addressed, { their inventions, and result of the;, ins %
would likewise, by a decree of a similar | nuity, were at present wholly Ceéntergg -
nature, rescue the cause of literature and | When the Attorney General hag ﬁn}

|

’ - $l -

authorship from the hands of a few mono- | ed, the counsel were desired to Withdp,. .

TTrRlaly

i T = o N r——— :
chancery. The present age, in this country, | neral principle by which every man js entjy)

favourable to every species of meritorious and | to the fruits of his own labour. VW, ed

. . » - - - Er
beneficial industry, has been peculiarly advan- | the exertion of his rational powers has I_Y
tageous to literary ability., In former times, | duced an original work, appears to have 5 Pro-

. . . F % : : C
when the circulation of learned productions | right to dispose of the identical work as!E]ar
was confined, and the number of readers small, | pleases; and any attempt to” vary the digpuslie

genius often lay buried in obscurity, and merit fiﬁn,_seems an invasion of that right, Tk
was not sufficient, without a fortunate coinci- | 1dentity of a hierary composition Cousists ¢ N
dence of circuinstances, to ensure prctectiou | thEl}' n tllﬁ. sentiment and language; tl?-
and support : the most successful adventurers | same conceptions, clothed in the same wom‘?
couid receive no other recompence than the pa- | must necessarily be the same compﬁsitiun&f
trcnage of the great, and at best could only | anc whatever method be taken of exhibitipg
enjoy a precarious and irksome dependence. | that composition to the ear or the eye of amﬁ.
Since the ast of printing has rendered the mul- | ther, by recital, by writing, or by printine in
tiplication of copies easy, and the progress of | any number of copies, or at any period of fime
science and erudition has introduced a taste for | 1t is always the identical work of the author
reading among rumerous classes of people, | which IS S0 GF{hlbltEd- On these grounds of
anthors have ‘had it in their power to repay | nataral justice it was contended, that COmmon
themselves for their labours, without the humi- | law respecting literary property was foundeq
liating idea of receiving a donative. But the | and by that common law the right of ap 54
degree iu which they were to reap this benefit, | thor or his assignee was perpeival. A statute
depended on the secuarity and the duaration of | of queen Anne bad declared an author agd his
their literary property. The protection af- | assigns to have a vight to a work for fourteen
forded by the laws of the country to this | years, and for fourteen years more if the gy.
species of labour, is not only important to the | thor should so long live, - Certain jJudges,
author, but also to the public; for literary | among whom was lord Kaimes in the court of
works, like all others, will be undertaken and | sessiop, apl] Yates in London, denied that evep
pursued with greater spirit, when, to the mo- | such a right existed at common law, T,
tives of public utility and fame, is added the | opinion they fgunded on the tollowing allega.
inducement of private emolument. * tions : that a literary composition is in the sole
“ The occasion which brought this question | dominion of the author while it is in many-
before the public was as follows : certain book- | script ; the manuscript is the object only of his
sellers bad supposed, that an author possessed | own labour, and is capable of a sole right of
by common law an exclusive right for ever to | possession ; but this is not the case with re-
the publication of his own works, and conse- | spect to his ideas. No possession can be taken,
quently could transfer that right. Og this or any act of occupancy asserted, on mere
supposition, some of them had purchased copy- | ideas. If an author have a property in his
rights, and had prosecuted others who pub- | ideas, it must be from the time when they
lished the same books, as invaders of an exclu- | occur te bim ; therefore, if another man
sive right which they had acquired by pur- | should afterwards have the same ideas, he
chase. A decree of chancery had been ob- { must not presume to publish them, because
tained in favour of Mr. Becket, a prosecutor | they were pre-occupied, and become private
on these grounds, against Messrs. Donaldsons, | property. I.‘ﬂr d MMSﬁEId_Bhewﬁd the fallacy
as pirates, ic haviog published a work helong- | of the maxim, that nothing but corporeal
ing to Mr. Becket. The defendants had ap- | substance can be an object of property; repu-
‘pealed to the House of Peers ; and the ques- | tation, though no corporeal substance, was pro-
tion rested principally on three points: 1st, [ perty, and a violation thereof was entitled to
Whether the author of a book, or literary com. | damages. Every man’sideas are doubtless bis
position, has a common law right to the sole | ©Wn, and not the less so because another person
and exclusive publication of such book, or lite- | may have happened to fall into the same train
rary composition ? 2ud, Whether an action for | of thinking with himself: but this is not the
a violation of common-law right, will lie against | property which an author claims ; it is a pro-
those persons who publish the book or literary | perty in his literary composition, the identity
composition of an author without his consent? | of which consists in the same thoughts, ranged
and, 3rd, How far the statute of the 8th of | in the same order, and expressed in the same .
queen Anne affects the supposition of a com- | words. This illustrious judge conceived a
mon-law right? Under the 1st head, it was | common law right to the copy of his work to
contended by the advocates of perpetual literary |'be vested in an author and his assigns ori-
property, that this right was founded in the ge- | ginally, and still to exist, notwithstanding the
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od the fartherhearing was adjourned until
a )
the 7Tt |

Sir Jokn Dalrymplz was heard for the

Appellaﬁts :
He laid down two preliminary ob-

srvations: First; that the best and only
’ othod of discovering how the law stood in
::,}r abstruse case, was by_ad:.'ertiqg fo an
history Of the law. Secondly, Sir John
observed, That he combatec the matter
ypon an exceeding advantageous ground ;
£or it baving been decided 1 favour.of his
Jients by the lords of session in Scotland,
ten lords to one, though it could not pre-
possess their lordships befere whom he
gpake, yet 1t evinced that the appellants
had more than a shadow of claim, had sub-
qantial justice on their side.
_SQir John observed, That in Scotland
the jus gentium, or laws and customs of
other nations, were pleaded in the courts
of that kingdom, and from a diligent
search into the laws and customs of every
nation, ancient or modern, the Sf:otch
lawyers, when the question concerning li-
terary property was lately agitated 1n that
kingdom, found themselves justified in af-
firming that no such property ever existed
or ever was claimed in any civilized na-
tion, England excepted, under the canopy
of heaven. |

In conformity to the first preliminary
observation, That the law in any abstruse
case was best discovered by entering mto
a history of it, sir John proceeded to
give an history of the law respecting lite-
rary works. This historic account he di-
vided into three periods; from the inven-
tion of printing to the institution of the
Stationers Company in queen Mary’s
reign; from the institution of the Sta-
tioners Comnany to the licensing act ; and

E———

.

e

statute of queen Anne, It was agreeable to
the principles of right and wrong, convenience
and policy, 2nd therefore to the common law,
The court of chancery, proceeding upon its
conception of moral justice and general equity,
had uniformly decreed that this, like every
ul!zer species of property, was perpetual to the
original acquirer, his heirs, assigns, or others
1o whom it might be trapsferred by gift, sale,
+ Or apy other means of transmission. Lord
Camden did not contest the conformity to na-
tural justice of either lord Mansfield’s principle
or the chancery decrees, nor undertake to
Prove that there was any reason in the nature
of literary productions for rendering the pro-
Perty of these less durable than that of other

Question of Literary Property.

|

|

|

i

A, D. 1774 [958

from the licensing act to the statute of the
8th of queen Anne, |

Printing, sir John said, was, when first
discmrereg, deemed a mystery, like that of
making sal ammoniac, or any other chy-
mical preparation; the Journeymen and
apprentices were laid under severe injunc-
tions not to lay open the principles of the
art to the unskilful; as a manufacture of

the kingdom it was therefore exercised.

Sir John then mentioned the several

books printed previous to the institution
of the Stationers Company; and from the
silence respecting literary property during
the whole of that period, from the right
every printer exercised of printing any
book he chose, sir John deduced a strong
presumptive proof, that the common law
recognized no such thing as literary pro-
perty. -
Sir John then stated the history of the
institution of the Stationers Company.
He said, 1t was instituted in the reign of
Philip and Mary, princes who ruled with
a despotic sway; that they, like every
other despotic prince, wished to crush the
liberty of the press; the booksellers, how-
ever, acquiesced in the Act, because such
of them as were members of the Stationers
Company were benefited by it. There
were many curlous regulations, sir John
sald, subsisting in this Company; he had
read them all, and found the following
three. ¢ 1. That no two persons should
speak at once. 2. That every member
should speak with his hat off. 3. That a
member should speak seriously.”

From such important regulations, the
importance of the Companv might be de-
duced; yet, during the whole of this pe-
riod, from the invention of printing to the
institution of the Stationers Company, not
a suggestion about common law right to
literary property was started; books were
printed by licence or leave from the Sta-

e

fruits of lahour, but confined himself to what
he apprebcnded to be the written law of the
land. 'The statute of queen Anne, he affirmed,
took away any right at common-law for an
author’s multiplying ceopies exclusively for
ever, if such right ever existed.

‘“ The House of Peers concurred in his opi -
nion, the decree was reversed, and thenceforth
literary property depends on the statute of the
8th of queen Anne, which secures to the au-
thor or his assigns an exclusive property for
14 years, and 14 years after the expiration of
that period iIf he so long live ; bul, on the ex-
piration of the one or both of these terms, or-
dains the copy-rightio be at an end.” Bisset’s
George the Third. - »
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ticners: Cempany, and published ¢ cum | Scotland, in translating

privilegio.”” Whilst, therefore, the mem-

bers of the Stationers Cowmpany 2agreed
amongst themselves, the charter granted
to that company was a charter enacting 2
body of licensers, sued fer on a principle
of interest, and granted by the crown on
a principle of pclicy. That hc}ok_s were
published during all this time by privilege,
or patent, was a nctorious fact, for he
could produce a list of many thus pub-

lished, almost as long as his arm.
When the members of the Stationers

Company however quarrelled (as it was
natural to suppose they would) amongst
themselves, then each talked of some fa-
vourite book as his property; that the
public might be impressed with the con-
sequential notion of the word, it was ge-
nerally printed, said sir John, in letters as
long as my finger. ‘Those who plumed
themselves upon being the owners of these
works called themselves proprietors, and
the works were copy right.

Thus dismissing the Stationers Com-
pany, with several other severe animad-
versions, sir John touched upon the de-
crees of the Star Chamber, which he ob-
served were heinous exertions of uncon-
stitutional power; yet none of them, re-
specting books, recognized any~ other
right to vest in the author, or hisassignees,
than that created by patent, |

Sir John then proceeded to examine the
ordinances issued inthe time of the Com-
monwealth, upon which be vented some
humorous remarks. He said, he shouid
mention a truth founded on the experi-

ence of ages; it was this; that men al-

ways took the very same methods to keep
power, when they had obtained 1t, which
they blamed in others before they gained
their point.
monwealth-men abused the king and mi-
nistry for edicts lIaying restraints upon the
press; and yet no sooner had they ob-
tained the reins of government, than they

dergone state revision. But, though the

press was ever an object both to legal and |

usurping princes, yet in no regulations re-
specting 1t was a common law right in
books noticed in the most distant manner ;

Thus, argued he, the com-

|

J

!

|

yet had such right existed, we surely

must have heard of it, particularly as some
of the DBritish princes were authors.
James the 1st (added sir John humor-
ously) took it into his head to turn poet ;
he employed his leisure hours, whilst in

|
|

L
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David. His son published thisg work . y“f
) ei

s0 far was ‘hle from dreaming aboyt 5 g
mon law right, that he granted 3 at
for the printing it. Plent

The statute of queen Arne sir Jgip
ticed, with respect to the title, the pre
ble, and some of the clauses cgp,
therein. He observed, That it hag
mentioned the word ‘vest’ was g, N
ed in the title, and the word - E )
cared’ was inserted in the body of ﬂ&-
Act. This he thought was a distip, :
of the greatest propriety, for the At .
framed to give an author or his ﬂssf”nee:
a property in that which he hadg n:t be.
fore ; it therefore vested something in hin.
and after baving vested it, there wyg
provision made to secure it to the authg,

With respect to the preamble of 1,
Act, sir John took notice, that, admity
such a right as that claimed under the .
nomination of literary property, to haye
existed anterior to this statute, the pre,
amble was couched in terms the most rig;.
culous. It ruos thus, *“ Whereas diyers
persons have taken the liberty to pring
&c. A curious expression, argued gy
John, one man deprives another of his
property, and the legislature calls this
only taking a liberty! Can it be believed
that British legislators will talk in this ab.
surd strain? Might it not be with equal
propriety said, that divers persons have
taken the liberty to commit fraud, perjury,
or theft? From the very phraseology of .
the preamble, sir John iInferred, that ong
man printing a book, published by ano-
ther, was in fact no more than taking g
Iiberty nct perhaps quite equitable, bus
against which, however, except by statute,
RO provise was made.

Another clause in the Act furnished sir
John with ample matter of discussion,
The statute vested a property in the au=
thor for 14 years, ¢ and no longer.” Bir

am.
ﬂlned
bEEn

| John asked, why the phrase ¢ and no
caused ordinances to be issued prohibiting -
a book to be published that had not un--

longer”” was adopted? Admitting the re-
spondents right in their notions about 2
common law property, a claim so founded
must vest the property in the owner for 8
perpetuity: How then could this statute be
called, as it is, ¢ An Aet for the better eg-
couragement of learning.” Was learning
encouraged by depriving learned men of 8
property they had for a perpetuity, ani
vesting it in them for a term of years only~
The supposition was absurd; and yet if
the Act by some certain privileges not en-
joyed before, did not encourage learnings

‘w
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g stat

im gD law right, the statute curtailed,
3 €9 ~d of enlarging an author’s privileges;
it ted nothing in him but what he had
it }'E;‘e; it secured nothing to him but what
]b;i oy previous]y secured in by the com-

on 1 ; and in the place of enjoying a

pere
helrs,

Sir

he enjoyed one for 14 years only.
John. then stated his notion of the

statute in question, humorously thus:

shere is nothing, said he, an author or a
rinter detests so much as a minister.
&ow, if no common law right exists, tlie
roperty must be vested by patent ; but
for an author to be eternally soliciting for
atent aiter patent, would have tco much
she air of dependance on a great man :
now, continued sir John, an author Is

~foolish enough to think, that if a great man

romises to grant hima patent, or any other
favour, the great man should keep his
word; and if he breaks his promise, the
quthor is apt, said sir Jehn bluntly, to
think the great man a rogue. To save
therefore an author from the pain of reite-
rated solicitations, this statute of queen
Anne passed ; it serves for an universal
patent, and supercedes the necessity of an
author’s applying for particular ones. It
passed in the reign of a Tory prince,
under the Influence of a Tory ministry;
yet the statute is defensible, and lawyers
would defend it upon different principles.
The truth is, continued sir John, that law-
yers, like parliaments, vary in their lan-
guage. The style of the House of Com-

mons, in my time, has varied; it is the

same with courts: what at one time 1s
prerogative, at another is necessity ; pro-
clamations are now out of fashion, yet I
remember them in tolerable vogue ; hence
lawyers, as well as ministers, vary about ;

and according to the fashion of the times,

will defend a thing upon the principles
either of prerogative, property, or state
necessity, or all together. Chief Justice

Scroggs, at the head of the Whigs, would

contend for liberty and property; judge
Jefleries for prerogative; a prudent law-
yer, for both liberty, property, and prero-
gative,

Sir John having thus combated the sta-
tute of queen Anne, made a variety of mis-
cellaneous observations rather foreign to
the point, but introduced seemingly to
level a stroke of sarcastic humour. He

said, that he was informed the counsel

[VOL. XVII. ]

rty transmissible in perpetuity to his |

Question of Literary Property.

ate of the legislature was suffered to | on the opposite side intended to
blished with a direct falshood for its | that a copy right had been acknowledged
Upon the supposition of | by the testimony of several divines; but
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prove

with deference to the church, he did not
believe what they signed to be the truth.

' He said, that authors and booksellers

seldom were men of family or fortune ; it
was therefore extremely difiicult to find
out their heirs ten years after their deaths.
He said, that twelve or thirteen booksel-
lers were hovering, like cagles over a car-
case, about the remains of poor Thomson
but he hoped their lordships would pro-
tect those remains from Suci hungry vul-
tares.

Sir John, after thus jocularly discours-
ing, thus returned to combat the subject
upon more serious, as well as substantial
grounds. He argued thus: the book
about which the action is brought, was
printed at Edinburgh; in Scotland there

{ 1s no such thing as literary property ; by

the articles of Union, matters respecting
traffic stand mutually upon the same foot-
ing; can, therefore, or cannot a man im-
port into this kingdom, and here sell bocks
printed in Scotland ? -

Sir John then talked about ideas. IfI
copy 2 manuscript, says he, and publish
it, I am liable to a civil action; if I steal
a book, to a criminal one; the cne is sim-
ply taking ideas, the other a chattel. Bat,
argues he, what property can a man have
in 1deas? whilst he keeps them to himself
they are his own, when he publishes them
they are his no longer. If I take water
from the oceanit is mine, 1f I pour it back
it is mine no longer. Besides, continues
sir John, there are various methods of
conveying ideas; by looks, at which the
ladies are most expert. Now an ogle is a
lady’s own whilst in private, but if she

 ogles publicly they are every one’s pro-

LR SRR

erty. By gesture ideas are conveyed;
%oote’s, or any other person’s puppet-shew
continued his before public representa-
tion, but after that any one might imitate
it. Prints and engravings were, when
once made public, the property of every
imitator. Hence in the case of some of
Hogarth’s prints, an Act passed vesting
an exclusive right in his widow for a term
of years. Besides all this, sir John con-

| tended, that a decision in favour of the ap-

pellants would benefit authors, promote
trade, and increase the revenue. It would
benefit authors because the ol stock upon
booksellers’ hands becoming common, au-
thors would be ﬂpp]iﬂd to for new works:
hence trade as well as authership would

[s Q]
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be served, and the revenue by consequence
encreased considerably.

Such are the substance of the most of
sir John Dalrymple’s arguments, sir John
spoke for two hours and a half, and
seemed to exhaust, in this one speech, all
the knowledge, metaphysical, legal, che-

mical and political, he possesses. He |

passed the greatest encomiums on lord
Hardwicke, mentioned a doubt of his
lordship’s upon the subject of literary pro-
perty, and said, ¢ that the doubts of one
wise man contained more information
than the dogmatic opinions of ten thou-
sand weak blockheads.

Sir  John computed the number of

printers and booksellers mm London to .

amount to thirty thousand, and dropped

the following expression: when the lerd |

mayor was parading from the House after

some popular act about discharging the

printers, I was in the city, and perceiving
the mob not so numerous as might be ex-
pected, 1 enquired the reason, and was
told that a printer had been hanged that
day, and ten thousand of the brotherhood
chose rather to attend that than the lord
mayor’s procession.

Feb. 8. Counsel being called in,

Mr. Solicitor General Wedderburn was
tieard for the Res];}andents:

He began his speech with comph-
menting the two counsel onthe other side of
the question ; one ofthe learned pleaders,
he observed, had entered into the argu-
ment with great ability, his definition of

the word ¢ property’ had been shrewd, me- |

taphysical, and subtle; but he hoped to
be able to convince their lordships, that
ingenious as the definition of that word
had been, it was nevertheless erroneous.
Literary property had, by those who spoke
before him, been said to be so abstruse
and chimerical, that it was not possible to
define it.© The interpretation they had
‘put upon the word ¢ property’ was, that it
implied something corporeal, tangible,
and material.

‘common it was for terms to be misapplied
as to their import. The word ¢ property’
had, by the ablest writers, been called
¢ jus utendi, fruendi, disponendi;’ it was
“therefore evident that any idea, although
1 was Incorporeal in itself, yet if it pro-
‘mised future profit to the inventor of it,
was aproperty. And the latter word had,
tlirough inaccuracy, been used, as de-

Proceedings in the Lords on tic

He begged leave to differ
from this opinion, and to point out how

96
scribing that, over which a pﬂssessgr[h :
an absolute reign, dominion, or Powe .-
disposal. The subject matter migh: b
immaterial, and yet liable to be appro €
ated. Property changed its natyye “P;;;

its place: in England, portigng o¢ lang
were private property ; among the Aral
and Tartars no such idea prevaileq, y), :
looked upon cattle and chattels a; 1]?
only private property. Among the Am(:
ricans, in certain districts, land was con
sidered as property, buf not as the pru‘
perty of individuals; as the inhabitant;
lived upon the gains of hunting, a ¢ireyp.
ference of land, sufficient for thep to
hunt on, was considered as the genery
property of one tribe or nation. Thé
lawyers’ mode of describing property way
exceedingly trite and familiar, they £ene.
rally divided it into corporeal and Incorpg..
real, and in the present case it had beep

-said to commence by cccupation, and 5 -

continue by possession. This was a nar.
row scale of argument. In the courts
of law it was universally admitted thgt
matters Incorporeal were nevertheless
matters of property, and the lawyers’ diyi.
sion of it proved that matters not in ocey-
pancy or possession, were-yet of value, ang
could be sold or given over, as inthe casesof
manors and advowsons, remainders, and re.
versions. They could besold by assignment,
and the mode of sale was by title, Pos.
session was usually described as originating
from two things, livery and grant. Under
the latter title, in some degree, stood lite-
rary property ; but it was not to be consi.
dered as originating from crown grants,
for excepting the prerogative copies, the
crown had no right, and i the first of
those (the Bible) no farther right, than
in that particular translation published in
the reign of king James. |

The Solicitor General observed, that
every inventor had a right to the profit of
his icvention; and as he found that Gro-
tius had not escaped the Attorney Ge-
neral’s researches, he was much surprised
that in his definition of property, the
learned pleader had not hit upon a posi-
tion which was directly in point. He
then read an observation cited by Gro-
tius as having been made by Paulus, a
Roman lawyer, who declared, that one
mode of acquiring property was Inven-
tion, and that {from the nature of things,
he who made a matter was the owner ofit.
This he observed was a much more ]ibfera}
construction of the word ¢invention
than had been put on it by the other side,



065 ] Question of Literary Property. A. D. 1774 [CG6

o had taken 1t up 1n its vulgar accep-
. andonly given 1t allusion to trifles,
cuch as the finding shells on the sea-
ore, &C- It had been contfended, that
e maker of an orrery was in the same
1-ament as an author, when he pub-
lished. Such allusion came not to the
oint; the first sheet of an edition, as
Loon 2s it Was given impression, i a man-
6t loaded an author with the expences of
, whole edition, and if that edition was
5,000 number, the author was not repaid
for his labour and his hazard, till the last
of the 5,000 was sold. The maker of
an orrery was at no other trouble and
charge, than the time, Ingenuity and ex-
pences spent 1n making one orrery; and
when he had sold that one, he was amply
paid. Orrery-making was an invention,
and the inventor reaped the profit accruing
from it. Writing a book was an inven-
~+ion, and some profit must accrue after
Pub]ication: who should reap the benefit
of it Authors, he contended both from
priuciples of natural justice, and the in-
terest of society, had the best right to
the profits accruing from a publication of
their own 1deas ; and as it had been ad-
mitted on all hands that an author had
an interest or property in his own manu-
script, previous to publication; he desired
to know who could have a greater claim
to it afterwards. It was an author’s do-
minion over his ideas that gave him his
property in his manuscript originally, and
nothing but a transfer of that dominion or
right of disposal could take it away. It
was absurd to imagine, that either a sale,
aloan, or a gift of a book, carried with it
an implied right of multiplying copies;
so much paper and print were sold, lent,
or given,and an unlimited perusal waswar-
ranted from such sale, loan or gift, but 1t
could not be conceived that when 5s. were
aid for a book, the seller meant to trans-
fer a nght of gaining 100/ ; every man
must feel to the contrary, and confess the
absurdity of such an argument.

The Solicitor General produced a copy
of the original grant of king James for
printing some poems of his writing, which,
€xcepting some royal stile in the begin-
ning, he observed, ran in the ordinary
phrase of an author’s assignment of copy-
right to a bookseller ; nay, indeed it was
more ample, for it not only transferred
the right of the matter then published, but
also transferred a right to every thing he
thould hereafter be pleased to write.
Among other matters adverted to in this

speech, _Ames’s Typographical History
was particularly noticed: the application
of the printers in Prynne’s time to sup-
press and call In the patents for printing
and publishing the Bible, was mentioned ;
the applicants terming those patents a
sanction for monopolizers, the matter was
heard by counsel, when Prynne pleaded
on one side of the question, and his an-
swer turned on nine points, In ope of
which that celebrated lawyer declared,

that the most serious and solid objec-

tion against the printers, was the inherent
common law right for an author to mul-
tiply copies.  This the Solicitor General
said, was one strong proof that in the worst
of time the jus naturale respecting literary
property was not forgot. Licences In
general, he observed, proved not that
common law right did not inherently
exist, but were the universal fetters of the
press at the times in which authors were
obliged to obtain them.—With regard to
the statute of queen Anne, he was very
willing tolet that rest on the same grounds
as the Attorney General had placed it
last Friday, namely, that if it gave no right
it took none away, But he could not help -
observing that it contained a positive
clause to let the matter respecting a cone
mon law right, remain precisely in the
state in which it was when that Act
passed: and that the court of Chancery
considered that such a right did exist, was

evident from the several injunctions that

court had granted since the enacting of
the statute, which did not govern those in-
junctions, as it did not particularly specify
how the court of Chancery were to
act. He instanced the cases of Pope and
Curl, Gwynne and Dr Shebbeare, and
two law books, as proofs of what he as-
serted. He mentioned also the case of
Dodsley w. Kinnersly, in 1761, before
sir Thomas Clark, master of  the rolls.
The former prayed an injunction against
the latter, for abstracting part of Dr. John~
son’s Rasselas, and publishing such ab-
stract in a magazine. The Solicitor Ge-
neral, after noticing the great ability of
sir Thomas, declared that his opinion was
the same respecting literary property, as
that he had maintained ; and after a va-
riety of very ingenious remarks, he con-
cluded his argument, invoking the Lords
to sanctify the final determination of a
question founded on natural justice, and
the interest of society, by afhrming the
decree. |
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Mr. Dunning spoke also for the Re-
spondents :

He began by observing that his
learned leader had so ably considered the
case, and so eloquenily argued the point,
that there remained little for him to offer,
except some general observations ow the
question.
extraordinary idea that ever "he leard,
that it should be admitted that an author
had a property originally in his composi-
tion, and that the first moment he exer-
cised his dominion over that preperty, and
endeavoured to raise a profit from it, he
lost it. Publication, he could not con-
ceive, was of such a nature as to destroy
that right to the matter published, which
it was acknowledged an author had before
it was published. It had been declared on
the other side, that during the licensing
act, and those reigns when the privileges
were obtained, and Star Chamber decrees
were so frequent, that the inherent right
at common law appeared but dimly; this,
he observed, was not to him any wonder,
as during the period mentioned, nothing
but injustice was seen openly. It remind-
ed him, that while an act was passing for
the preservation of cabbages and turnips,
a man was exceedingly anxious to disco-
ver an act for the preservation of window
curtains, and the reason he gave for this
anxiety was, because he thought a window
curtain full as deserving of preservation as
either a cabbage or a turnip. Again, Ad-
dison and Dr. Swift had been said to have
been the friends and advisers of ministers;
till he was told the name of the minister
who was so befriended and advised by
Swift, he should decline entering upon
that matter, but he was very sure that in
Swift’s time the ministry were not with-
out their share of abuse. One part of the
argument used for the appellants was, that
it would benefit authors, if no exclusive
right of multiplying ' copies existed : this
was a very strange assertion, and it was
very extraordinary that authors in general
should think otherwise. It was customary
for'booksellers, as buyers, to buy as cheap
as they could, and it was also customary
for authors to sell as dear as they could;
this could not be the case if the momenta
book was published every man had a right
toprintit.  Authorsformerly, when there
were few readers, might get but small
prices for their labour; that however had
not of late years been the case. Hume’s
History of England, and Dr. Robertson’s

He said it was to him the most |
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History of Scotland, had been anply paia

{01': and Haw .’fzeswm‘t.h s}"oyages still More
argely : liow was this difference to b, .
counted for? not from any uncompy,.
generosity In the booksellers: not fmn“
any superiority In point of merit iy “l]:n
books, but from the idea of a commy, l e
right prevailing, and from that idea bﬁinw
established by the determination of thg
court of King’s-bench in the case of Milﬁ
ler and Taylor; for it was idle to Cf‘ﬂtend.
that the subject of the present appea] ypq
not exacily on the same grounds,
appellants wanted to sanctify the impoyy,.
tion of Scotch books into England, j, the
same manner as the importation of Scotch
cattle. The book on which the present
cause was grounded, was written, Indeegd
by a Scotchman, but it was written iy
English, and originally printed in Englapg,
The appellants had invaded the legal pyr.
chaser, by printing a copy in Scotland
and offering it to sale in London: e
hoped therefore, that their lordships woylq
teach them that literary property was sa-
cred, by atfirming the decree.

_ February 9. The counsel being called
in, '

Mr. Attorney General Thurlow was
heard in reply:

He first took notice of Mr. Dun-
ning’s insinuation, that Mr. Justice
Yeates, although a very honestand a very
able lawyer, had inclived to the side now
argued for by the appellants, merely from
being accustomed to plead it; and that
from the difficulty of any person’s seemng a
question Impartiaily, which he had long
been habituated to view in only one light,
the late Mr. Justice Yeates did not suffi- -
ciently divest himself of the advocate when
he was determining as a judge. This he
conceived to be a very unfair conclusion,
and thought that no judge was to be sup-
posed influenced by what he had argued
as a counsel. He again went into 2 defi-
nition of what the law termed property,
denying the positions which had been laid
down by the Solicitor General respecting
it, and declaring that the matter in ques-
tion was not at all comparable to advow-
sons, remainders, or reversions. Property;
he said, was in his idea of a double na-
ture, either original or derivable ; it must
be in itself corporeal, or derive its pame
from something of a corporeal paturé;
thence its relation to occupancy and pos-

session ; but he meant not to say that pof
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cession MUSt originate from a grant of the

kinZs . » o £ :
5cribed it as arising either from livery or

“ant. Literary property could not be of
Eilher of these origins, and was to all intents
qnd purposes mfleﬁna_ble. But he could
not help expressing his amazement, that
st should have been attempted to charge

'pim with unfairly defining the meaning of |

; vention, by citing the very passage from
Grotius which he had first quoted, as-im-
mediately proving the meaning he bad

iven it. He read the whole period, and

gppealed to his hearers whether he had
not drawn a fair and defensible conclusion
fromy it.  With regard to the observation,
that the inventor of an orrery wasnot at all
to be compared to the inventor of a book,
hecause he was paid for his labour when he
had sold one orrery ; there was not a more
fallacious doctrine in the power of words.
The maker of a time-piece, or an orrery,
stood in the same, if not in a worse predi-
cament, than an author., The bare 1nven-
tion of their machines, might cost them
twenty of the most laborious years in their
whole life; and the expence to the first
inventors in procuring, preparing, and por-
tioning the metals, and other component
Earts of their machines, was too infinite to

ear even for a moment the supposition

" that the sale of the first orrery recom-
pensed it. And yet no man would deny
that after an orrery was sold, every me-
chanist had a right to make another after
its model. Authors had certainly an in-
terest in their manuscripts before publica-
tion, and they had a right to every advan-
-tage which could possibly accrue from
first communicating their manuscript to
the world ; but having once done so, they

lost all further claim. Publication was in |

his mind sale, and after a man had sold his
right, it was absurd to contend that he
had any claim upon the purchaser. The
case recorded by Pryene fully con-
firmed him in the opinion he entertained.
The printers were then urging an impro-
Eer suit. The sole printing of Bibles had

een granted by the crown, and such a
use of the prerogative was very defensible
and very proper. As to the doctrine that
any man had a right to publish translations,
and that therefore other versions of the
Bible might be published, it was exceed-
ingly absurd, supposing that a common
law right did exist. Lord Bacon and se-
veral of the old learned writers, always
gave their thoughts in Latin; surely if
they had a right to their own ideas, it

when he declared that the law de-

|

would have been very hard for a translator
to have published an English edition as
soon as possible after their appearance in
Latin ; and more especially so, if the case
couid have happened at this day, as the
English edition would have had the advan-

| tage greatly in point-of profitablesale. In

the case of Newton’s Milton, the court of
Chancery decreed generally; they did not,

t as had been observed on the other side,

divide the author’s text from the commen-
tator’s notes, and the reason is obvious, for
no man would have purchased one with-
out the other. It was true, he observed,
that the statute of queen Anne had not
either restricted or enlarged the power of
the court of Chancery, respecting the
mode of treating the question ; but it was
as true, that the court of Chancery had
not only of itself always acted upon the
principles of that statute, but that every
prayer for an injunction had of late years
been grounded upon it. The late lord

- Hardwicke had been declared to have been

of opinion, that there did exist a common
law right. Before lord Hardwicke’s
opinion was attempted to be positively
pronounced, it was highly necessary, he
presumed, to ascertain that he entertained
any opinion relative to the matter. 1f one
court’s determination in favour of the com-
mon law rights, bad given three guineas
for such a work as Hawkesworth’s
Voyages, what would not a determination
of the House of Lords give? Six guineas
at least ; so that the public would be ma-
terially injured if the monopoly contended
for by the respondents was ratified and
confirmed. That it wasa monopoly tend-
ing to distress the public, injure literature,
and contrary to every species of natural
justice. After baving argued near two
hours, denying that the counsel on the
_other side had defeated his former posi-
tions, and endeavouring to produce new
ones in suppert of his doctrime, he con-
cluded with summing up the strongest
parts of his argument, and hoping that
their lordships would consider they were
about to determine the law on a most im-
portant point, and wishing that they might
proncunce in favour of the appellants.

The counsel were directed to withdraw.

And it being proposed, That the Judges
be directed to deliver their Opinions
upon the following Questions;

1. ¢ Whether, "at common law, an
author of any book or literary compo-
sition, had the sole right of first
printing and publishing the same for
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sale, and might bring an action
against any person who printed, pub-
lished, and sold the same, withcut his
consent?

2, ¢ 1f the author had such right ori-
ginaily, did the Jaw take it away upon
his printing and publishing such book
or literary composition, and might
any person afterward reprint and sell,
for his own benefit, such book or lite-

Proceedings in the Lerds on the

[Y79.
apl ¥sie
th ou gh

| ject as at all connected with met
subtleties; that such an attempt
highly praise-worthy 1a those who haq ]

interest of their clients at heart, yqq -
totally impracticable, as every endeavaul? f :
disclaim the use of metaphvsic reasnnif",
tended only to shew how necea:sar}; 4

was to the accurate discussion of the sugt
ject. That the question in fact was l‘e: |

' specting a right to appropriate ideas, That

rary composition, against the will of | the objects over which a right, anq ;,

the avthor?
g, ¢« Jf such action would have lain at

common law, 1s It taken away by the
statute of 8th Anne: and is an au-
thor, by the said statute, precluded
from every remedy except on the

foundation of the said statute, and on

the terms and conditions prescribed
thereby ?”’

The same was agreed to; and the said
Questions were accordingly put to the
Judges. |

Then it was preposed, by lord Camden,
That the Judges likewise be directed to
deliver their Opinions upon the following
Questions ;

4. « Whether the author of any literary
composition, and his assigns, had the
sole right of printing and publishing
the same, in perpetuity, by the com-
mon law ?

5. % Whether this right is any way im-
peached, restrained, or taken away, by
the statute 8th Anne ?””

The same was agreed to; and the said
Questions were accordingly put to the
Judges. Whereupon, the Judges desiring
that some time might be allowed them for

that purpose; it was ordered, That the

further consideration of this cause be ad-
journed till Tuesday next; and that the
Judges do then attend to deliver their opi-
nions upon the said Questions.

Feb. 15. The Lord Chancellor ac-
quainted the House, That the Judges dif-
ferred in. their Opinions upon the said
Questions, upon wﬁich, it was ordered,
That the Judges present do deliver their
Opinions upon the said Questions serzatim,
with their Reasons. Accordingly,

Mr., Baron Eyre first rose and delivered
his Opinion, with the Reasons whereon
that opinion was founded, in substance
as follows: |

~ He observed, that great pains had been
taken by the ingenious counsel for the
respondents, to avoid considering the sub-

which an exclusive property was claimeg
| were incorporeal existences, which coyld
| not be treated of with any degree of g,
curacy, without having recourseto the aig of
scientific disquisition.  That the thinkjpe
faculty was a gift with which all men Weri
endowed ; that ideas produced by the .
cupation of a thinking faculty commoy ¢,
| all, should likewise be held common, apg
no more be deemed subject to exclusiye
| appropriation than any other of the com.-—
mon gifts of nature. ‘ |
Hence the baron put an absolute nega.
tive upon the first Question, relative to the
author of a book or literary composition
having a right at common law to the ex.
clusive sale of such book or literary com.
position. This the baron denied in the
| most positive terms.  He said, that, from
the very nature of the contents of a book,
| they were incapable of being made objects
| of common law property ; nothing could
be predicated of them, which was predica-
| ble of every other spacies of property sub.
ject to the controul and within the limits
| of the protection of the common law, A
| right to appropriate ideas was a right to
appropriate something so ethereal as to
elude definition! so intellectual as not to
fall within the limits of the buman mind
| to describe with any tolerable degree of
| accuracy. Ideas, if convertible into ob-
jects of property, should bear some faint
| similitude to other objects of property;
they did not bear any such similitude, they
were altogether anomalous. They could
not pass by descent to heirs; they were
not liable to bequest; no characteristic
marks remained whereby to ascertain
them; and, were sueh incorporealities not
subject to one of the conditions which
constituted the very essence of property
original or derivative ; were such incorpo-
realities liable to exclusive appropriation,
by any right founded in the common law?
The baron observed, that if the notion
of a common law right should be repro-
bated, such reprobation carried with it an
explicit answer to the second Question:

e
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e being no common l?w right, an ac-
Gon could not be mamta::?ed against glle
re_publis_herst f}f' an _auth@r s book or lite-
v composition, without his consent,

The baron next proceeded to brand an
cclusive appropriation of literary works,
—ith the epithets of ¢ a monopoly,” against
every kind of which the statute of James

1 had sufficiently provided. Yet the

ther

haron contended, that even monopolies, in

come cases, were allowable, but then the
cfate had taken care to allow them only
for a convenlent time. _ s

Previous to the Invention of printing,
the idea of a common law right, the baron

«aid, had not been suggested ; and sabse-
| quent £o the invention of this useful art, so
listle notion had authors of a right at com-
mon law to exclusive appropriation, that
hefore the Institution of the Stationers
Company they had recourse to the legis-
Jature for a licence, grant, patent, or pri-
gilege; that after the 1institution of the
Stationers Company the only mode thought
of to secure the appropriation of a literary
composition was, by an entry in the records
of that Company, and the person in whose
name the book was entered, let him come
by it how he would, was deemed the pro-
prietor, the author never being so much
as mentioned on these occasions.

The baron then reviewed the cases
which, by the respcndents’ counsel, had
been adduced to prove the sentiments of
the court of Chancery in favour of a com-
- mon law right. But the baron contended,
that although the court of Chancery had
frequently granted injunctions, it cautious-
ly avoided giving any final adjudication
~upon the matter. An antecedent common
law right was never hinted at; nor were
the injunctions granted in the cases cited,
at all in point ; they had been granted on
the appearance of something fraudulent
upon the face of the transaction; asin the
case of Pope and Curl. |

Nor did injunctions prove the Chan-
cellor’s opinion upon a matter of common
law right, in confirmation of which {added
the baron) I will venture an anecdote.
There is a paper now existing, containing
some notes lord Hardwicke had taken
down, which set forth the sole and ex-
clusive right of an author at common law,
to multiply copies for sale. In the margin
of which paper, and opposite to this very
passage, there is in lord Hardwicke’s own
hand writing a very large Q, which proves
that his lordship entertained doubts re-
specting the legality of the position.

The baron considered a book precisely
upon the same footing with any other me-
chanical mvention. Tn the casze of me-

chanic inventions, ideas were iz a manner
embodied, s0 as to render them taneible
and visible; a book was no more than a
transcript of 1deas; and, whether ideas
were rendered cognizable to any of the
senses, by the means of tiis or that art, of
this or that contrivance, was altogether
immaterial : yet every mechanical inven-
tion was common whilst a book was con-
tended to be the object of exclusive pro-
perty ! So that Mr. Harrison, after con-
structing a time-piece, at the expence of
forty years labour, had no method of se-
curing an exclusive property in that inven-
tion,unless by a grant from the state ; yet
if he was in a few hours to write a pam-
phiet, describing the properties, the utility,
and construction of his time-piece, in such
pamphlet he would have a right secured
by common law; though the pamphlet
contained exactly the same ideas on paper,
that the time-piece did in clock work ma-
chinery. The clothing is dissimilar; the
essences, clothed, were identically the
same.

The baron urged the exactitude of the
resemblance between a book and any
other mechanical invention, from various
instances of agreement. On the whole,
the baron contended, that a mechanic in-
vention and a literary composition exactly
agreed in point of similarity ; the one
therefore was no more entitled to be the
object of common law property than the
other; and as the common law was en-

tirely silent with respect to what is called

literary property, as ancient usage was
against the supposition of such a property,
and as no exclusive right of appropriating
those other operations of the mind, which
pass under the denomination of mechani-
cal inventions, was vested in the inventor
by common law, the baron, for these rea-
sons, declared himself against the princi-
ple of admitting the author of a book, any
more than the inventor of a piece of me-
chanism, to have a right at common law
to the exclusive appropriation and sale of
the same.

This was an answer to the first and se-
cond questions. It was also an answer to
the first question proposed by lord Cam-
den; for 1f an author had no right at all
by common law, he could have none in
perpetuity. '

But admitting him to have had such
common law right; in reply to' the third
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and fifth question, which asks, ¢ how far
the statute of the 8th of queen Anne at-
fects the case, or takes away a common
law right existing antecedently in an au-
thor or his assignees?”” Baron Eyre con-
tended, that every principle of a common
law right was effectually done away by
this statute. This he essayed to prove
from the title, preamble, and certam
clauses of the Act, from the adoption of
the word ¢ vest,”” and the mode of ex-
“pression used, of ¢ giving an author an

exclusive property for 14 years, and no
longer.” ?—Ie therefore gave 1t as his opi-
nion: '

1. < That, at common law, an author of
any book or literary composition had not
the sole right of first printing and pub-
lishing the same for sale, and could not
bring an action against any person who
printed, published, and sold the same,
without his consent : |

2. « That if the author had such sole
right of first printing, the law did take
away his right upon his printing and pub-
lishing such book or literary composition ;
and that any person might afterward re-
print and sell, for his own benefit, such
book or literary composition, against the
will of the author:

3. ¢ That such right is taken-away by
the statute of 8th Anne, and that an au-
thor, by the said statute, is precluded from

every remedy except on the foundation of |

the said statute: but that there may be a
remedy in equity upon the foundation’ of
the statute, independant of the terms and
conditions prescribed by the statute in re-
spect of penalties enacted thereby :

4, ¢ That the author of any literary

composition, and his assigns, had not the

gole right of printing and publishing the
same in perpetuity, by the common law:

5. ¢¢ That the right is impeached, re-
strained, and taken away, by the statute
8th Anne.)”’ |

Mr. Justice Nares spoke next, and
began by observing that the historical na-
ture of the case had been so learnedly and
fully agitated in the hearing of the House
‘that he should wave entering' into it, but
should rather rest his opinion on general
conclusions, deduced from principles which
arose from fair argument. He stated to
the House why he thought a common law
richt in literary property did exist, and
why the statute of queen Anne did not
take it away. He observed that he was
~of Mr. Dunning’s sentiments, that as it
was admitted on all hands that an author

Proceediigs in the Lords on the
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had a beneficial interest in his owp yy,

r ' . . <N ¢
script before publication, it was 5 H
extraordinary circumstance that he Shﬂols :
lose that beneficial interest the very ﬁu‘d .
moment he attempted L0 exercise jt, 'r\.?t
Justice Nares put several cases tg sun;gr'
his argument, and the statute, he ga;] "'dir&
not take away the common law I‘Em’ed~
although 1t gave an additional one, a4 'ih
the case of an action for maliciaus]y suinn
out a commisston of bankruptcy, althoy E
the statutes of bankruptcy have prmf’id%d
an additional penalty for that offence },
the bond given to the chancellor; afteyr
having spoke near an hour, he concluded
with giving his opinion: _

1. ¢ That, at common law, an authop
of any book or literary composition haq
the sole right of first printing and py}.
]ishing_ the same for sale, and might byijj,
an aclion against any person who printeq,
publisbed, and sold the same, withoyt kjs
consent:

2. ¢ That the law did not take away

- his right upon his printing and publishing

such book or literary composition; apgd
that no person might afterward repring
and sell, for his own benefit, such book or
literary composition, against the will of
the author: .

3. ¢ That such action at common law
1s taken away by the statute 8th Anne;
and that an author, by the said statute, is
precluded from every remedy except on
the foundaticn of the said statute, and on
the terms and conditions prescribed
thereby : :

4. «“ That the author of any literary
composition, and his assigns, had the sole
right of printing and publishing the same
in perpetuity, by the common law :

5. « That this right 18 nopeached, re-
strained, and taken away, by the statute
8th Anne.” .

Judge Ashurst then rose, and accorded
in opinion with Mr. Justice Nares, after

tracing the nature of literary property,

and producing many cogent reasons to
prove that such a claim was warranted by
the principles of national justice and solid
reason. Making an autlior’s intellectual
ideas common, was, he observed, giving
the purchaser an opportunity of using
those ideas, and profiting by them, while
they instructed and entertained him; but
he could not conceive that the vender, for
the price of 5s., sold the purchaser a ﬁg]}t
to multiply copies, and so get 500/ Li-
terary property was to be defined and de-
scribed as well as otber matters, and mat-
R
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1. ¢ That, at common law, an author

«was property that was capable of being | of any book or literary compesition had

Lpown OF defined, capable of a separate
" enjoyment, and of vah_le_to the owner.
[iterary property fell Wlt'lhln the terms of |
ihis definition, Acm}'dmg to the appel-
Jants, if a man lem_:ls his m'anusicript to his
friend, and his friend prints it, or if he |
Joses it, and the finder prints it, vet an
" getion would lie (as Mr. Justice Yeates
had admitted ), which shewed that there
was a property beyond the materials, the

aper and print.  That a man, by pub-
Fishing his book, gave the public nothing
more than the use of it. A man may give
the- public a bighway through his "field,
and If there was a mine under that high-
way, it was nevertheless his property. It
had been said, that when the bird was
once out of the hand, it was become com-
mon, and the property of whoever caught
-t ; this was not wholly true, for there was
a case upon the law books, where a hawk
with bells about its neck had flown away ;
a person detained it, and an action was
brought at common law against the per-
son who did detain it; a book with an
author’s name to it was the hawk, with the
bells about its neck, and an action might
be brought against whoever pirated it.
Since the statute of Monopolies, no ques-
tions could exist about mechanical inven-
tions. Manufactures were at a very low
ebb till queen Elizabeth’s time. 1In the
“reign of James the first, the statute of
Monopolies was passed; since that Act
no inventor could maintain an action with-
out a patent. 1t is the policy of king-
doms, and preservation of trade fo exclude
them. The appellants were contending
for the right of printing ; but the right of
exercising a trade with another man’s ma-
terials, could not be allowed either by rea-
son or natural justice. A miller might
" grind corn, a carpenter might build a
house ; but the first was not warranted in
grinding any corn but his own, nor the
carpenter in building a bouse with ano-
ther man’s wood. The cases of Eyre and

Walker, and Tonson and Walker, happen- |

ed since the statute. With regard to the
?uestion, its being capable of perpetuity,
ew subjects were so. Even land, the

most tangible species of property, might |

heﬁ washed away by the sea, and therefore
might be rendered incapable of being per-
petually enjoyed. He thought, however,
that the respondents were entitled to as full

- an enjoyment, as thenature of the case could |

allow.—He declared it as his Opinion :
[ VOL. XVIi.]

the sole right of first printing and pubiish-
ing the sawe for sale, and might bring an -
action against any person who printed,
published, and sold the same, without his
consent :

2. « That the law did not take away his
right upon his printing and publishing
such book or literary composition; and
that no person might afterward repriot and

sell, for his own benefit, such book or lite-

rary composition, against the will of the
author: |

3. ¢ That such action at common law is
not taken away by the statute 8th Anne;
and that an author, by the said statute, is
not precluded from every remedy except
on the foundation of the said statute, and
on the terms and conditions prescribed
thereby :

4. ¢ That the auther of any literary
composition, and his assigns, had the sole
right of printing and publishing the same
in perpetuity, by the common law :

5. ¢ That this right is not any way im-
peached, restrained, or taken away, by the
statute 8th Anne

Then Mr. Justice Ashurst delivered the
Opinion of Mr. Justice Blackstone (who
was absent, being confined to his room
with the gout) upon the said questions;

I. ¢ That, at common law, an author
of any book or literary composition had
the sole right of first printing and publish-
ing the same for sale, and might bring an
action against any person who printed,
published, and sold the same, without his
consent :

2. ¢ That the law did not take away
his right upon his printing and publishing
such book or literary composition; and
that no person might afterward reprint
and sell, for his own benefit, such bosk or
literary composition against the will of the
author : :

8. ¢ That such action at common law
i1s not taken away by the statute of 8Sth
Anne; and that an author, by the said
statute, is not precluded from every re-
medy except on the foundation of the
said statute, and on the terms and condi-
tions prescribed thereby :

4. < That the author of any literary
composition, and his assigns, had the sole
right of printing and publishing the same
in perpetuity, by the common law :

5. ¢ That this right is not any way im-
peached, restrained, or taken away, by
the statute 8th Anne.”” |

(3R]
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Feb. 17. The order of the day being
read, for the rest of the Judges to deliver
their Opinions upon the several Questions
put to them,

Mr. Justice [Villes spoke first, and
after having shewn of what species of pro-
perty the author’s copy right stood : that it
waslike an estate, thatit was assignable,and
that every man conceived what it meaunt;
he declared it as his opinion, that an au-
thor had an indisputable power and do-
minion over his manuscript; that that
power was not alienated when the manu-
script was printed and published ; that the
author had an exclusive right of maltiply-
ing copies according to the common law,
which was founded on reason and truth.
This claim of right began with printing,
and for the especial reason, because copies
could not be easily multiplied but by the
press ; and, therefore, that from which no
profit could be got, was hardly a property.
In the course of the arguments this claim
had been called by the odious name of a
monopoly. This was a popular argument ;
but argumenta ad populun were not always
well founded ; .f—s.,r.a.éJ upon proper investiga-
tion, this appeared to be more specious
than real. After a variety of learned ob-
servations and several instances cited to
prove that copy-right did exist “indepen-
dent of patents, privileges, Star Chamber
decrees, or the statute of queen Anne;
particularly the case of Tillotson’s Sermons,
for the copy-right of which the archbi-
shop’s family received 2,500/ after the
expiration of the licensing act and pre-
vious to the act of queen Anne, judge
Willes gave his opinion upon the 1st, 2nd,
and 4th questions, that at common law an
author had the sole right of first printing
and publishing the same for sale, and
might bring an action against any person
who printed, published, and sold the same
without his consent ; and likewise that
after publication, an author, or his assigns,
had an exclusive right in perpetuity of
multiplying copies. He then proceeded
upon the statute of queen Anne, which
he declared did not take away that right.
It was, he observed, an Act very inaccu-
rately penned, but nevertheless it con-
veyed to his mind no idea of the legisla-
ture entertaining an opmion that, at the
time of passing it, there was no common
law right; the word ¢vesting’ appearing
in the title had given rise to such an idea,
but the preamble contradicted it in the
fullest manner ; the words of it were,
¢ Whereas certain printers and book-

Proceedings in ihe Lords on the
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sellers have taken the liberty of
and reprinting, &c. &c.;”” the phra
of this sentence plainly proved thq,
known right previous to that statuta |
existed ; the legislature would ngt haf
termed the exercise of what was commoe
to all, ¢ taking a liberty,” had they nﬂl:
understood that a right in perpeyy;
existed at common law, the words of thi
| preamble to the Bill would probably hay,

been, ‘¢ Whereas certain printers gpq
booksellers claim a right of printing, g »
And the mention of the word ¢ reprintiné 5
shewed that the idea prevailed that ap a&_
thor’s property went farther than the firg
publication. The universality of the sayip,
clause, judge Willes observed, convinceq
him that the right at common law, whic},
he had supposed to have existed apge.
cedent to that Act, was left untouched by
it. That it was not a particular salvg for
' the universities, and the holders of COpy~
| right by patent, but that it was general,
mentioning the words ¢ all persong»
| Having, by a multitude of arguments,

maintained - the doctrine of a perpetuity,
he answered the 3rd and 5th questions by
giving it as his opinion, that an action at
| common law was not any way impeached,
restrained, or taken away by the statute
of queen Anne; nor was the author pre-
cluded by such statute from any remedy,
except on the foundation of the said sta.
tute, and the terms and conditions pre-
| scribed thereby.

Mr. Justice Aston next gave his an-

swer, beginning with reading a learned
judge’s sentiments in favour of literary pro-
perty, as reported by sir James Burrow:
he agreed with the three judges who had
spoken before him, that it was a property,
and that it belonged to an author inde-
pendent of any statuary SECﬁrity. It was
not necessary, he observed, for any min
to advert either to the Grecians or Re-
mans to discover the principles of the com-
mon law of England. Every country had
some certain general rules which governed
its law: that our common law had its
foundation in private justice, moral fitness,
and public convenience ; the natural rights
of every subject were protected by it, aild
there did not exist an argument ‘which
would amount to conviction that an du-
thor had not a natural right to the pro-
duce of his mental labours, If this right
originally existed, what but an act of s
own could take it away? By publication
he only exercised his power over it in 0n€
sense ; when one book was sold, 1t never
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Lould be t.]iqug'nt that the purchaser l}ad |

ossessed himself of that property which
513 suthor held before he published his
work. A real abandorment on the part
of the first owner must have taken place,
before his original right became common.

In ali abandoninents, Judge Yeates had
Jefined, that two circumstances were ne-

cessary ; an actual relinquishing the pos- |

session, and an intention to relinquish it ;-
. the present case neither could. be
pmved. Many manuscripts had not begn
committed to the press till years after they
were written : the possession of them for
a century did not invalidate the claim of
the author or his assigns. With regard
£ mechanical Instruments, because the
Act agaiost monopolies had rendered it ne-
cessary for the inventors of them to seek |
security under a patent, it could be no
argument why in literary property there
should be no common law right. He
" thought it would be more liberal to con-
clude, that previous to the monopoly sta-
tute, there existed a common law right,
equally to an inventor of a machine and
an author of a book. After a variety of l
arguments drawn from the nature of the
property, and the construction which could
rationally be put upon the Act of publi- |
cation, judge Aston gave his opinion in |
favour of the first, second and fourth ques-
tions. With regard to the statute of queen
Anne, he observed that it was no more |
than a temporary security, given by the
legislature to the author, enabling him to
recover penalties, and bring a matter of
complaint against any person who printed
upon him to a more certain issue than by |
an action at common law. After citing
the injunctions granted by the court of
Chancery, and arguing upon the multitude
of circumnstances deducible in favour of
literary property from the natural rights
of the subject, the immediate nature of the |
property, the idea uniformly entertained

Question of Literary Propeity.

of its existence from the zera of the com-
mencement of printing to the present day,
as well as his construction of the statute
of queen Anne, he gave his answer to the
third and fifth questions, declaring it his
opinion that an action at common law was
not any ways impeached, restrained, or
taken away by the 8th of queer Anne.
Mr. Baron Perrott spoke next, and be-
gan, by observing, that the argument for
the existence of a common law right, and
the definition of literary property, as chat-

tel property, was in his 1dea exceedingly |

Ul founded and absurd. If literary pro-
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perty was a chattel, then upon the death
of the possessor ¢f a manuscript, any sim-
ple contract creditor might oblige his fa-
mily or assigns to give it up and suffer him
to print it. An author certainly had a
right to his manuscript; he might line his
trunk with it, or he might print it, After
publication, any man might do the same,
their lordships might turn printers if they
chose and printit. “From the patents, the
privileges, the Star-chamber decrees, and
the licensing acts, it was evident that in
those days no idea was entertained of an
author’s having any claim to the exclusive
right of printing what he had once publish-
ed : if a manuscript was surreptitiously ob-
tained, an action at common law would
certainly lie for the corporeal part of It,
the paper. So if a friend to whom it was
lent, or a person who found it, multiplied
coples, having surrendered the original
manuscript, he had surrendered all that
the author had any common law right
to claim. He spoke of the nght under
patents and privileges as a right petitioned
for by printers without any thought of an
author’s entertaining an idea that he had
any claim. As to the Stationers Company,
surely we were not to look for the com-
mon law among them. All their rules and
orders were for the security of such pecu-
liar works as their own members had been
wont to print. An inventer of a machine
or mechanical instrument, like an author,
gave his ideas to the public. Previous to
publication, he possessed the jus utendz,

Jfruends, et disporendi, in as full an extent

as the writer of a book; and yet it never
was heard that an inventor, when he sold
one of hismachines, orinstruments, thought
the purchaser, if he chose it, had not aright
to make another after its model, The right
of exclusively making any mechanical in-
vention was taken away from the author
or inventor by the Actagainst monopolies
of the 21st of James the 1st. Which Act
saved prerogative copy rights, and which
would have mentioned what was now term-
ed literary property, had an idea existed
that there was a common law right for an
author or his assigns exclusively to multi-
ply copies. The argument that when a
book was published and sold, there was an
implied contract between the author and
purchaser, could not be maintained. The
purchaser bought the paper and print, thre
corporeal part of his purchase: and he
bought a right to use the ideas, the incor-
poreal part of it. The doctrine of 1n-
plied contracts would not hold, as 1t was
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improbable. The author sustained a loss, | had not granted them under the

but no injury, from another’s printing iis
copy. LDamnum siue tijuric was an esta-
blished maxim of law. As another, by
multiplving copies reaped profit, the ori-
ginal author sustained a loss, but he sus-
tained no injury. To be injured, a man
must lose his right; that right must be
founded in law : and where the law gives
no remedy, an autlior can claim no nght ;
the matter i1s common to all. It had been
said that a declaration had been filed on
an action at common law, for the invasion
of copy right ; but it had not been found,
although every law book bad been ran-

sacked for the purpose, that a trial was

ever had at common law. An incontro-
vertible proof that there was not a lawyer
in Westminster-hall who supposed that
there existed any right at common law,
The present claim was neither more nor
less than a claim for a monopoly, and all
}nnnnpolies were odious to the common
aw.

The baron contended that the argu-
ments of the counsel, and the opinions of
those on the other side of the q;:estian,
were more ingenious than convincing. He
therefore answered the first, second, and
fourth questions in the negative, being
fixed in opinion that there never-existed a
common-law right, and that an author had
no claim to his manuscript after publica-
tion. Respecting the statute of queen
Anne, he was perfectly convinced that it
was the only security that anthors or book-
sellers had. That it gave a right for 14
years to the liolders of copies, and after
that period the right reverted to the au-
thors for 14 yearslonger. The baron said
he could not speak to the Act, without
having it in his hand; he first read the title,
and declared that all the metaphysical sub-
tlety of definition which the ablest logician
could muster, could not give any other
sense to the words ¢ for the encourage-
ment of learning, and for vesting a right
in authors,’” than a creation of a property,
not a further security for one. He then
read the preamble, and went through the
Act sentence by sentence, particularly in-
vestigating the meaning of each clause,
and drawing from its meaning strong ar-
guments in favour of the opinion he was
laying down. The words ¢ and no longer,”’
he declared were clear and conclusive ; out
of the power of argument to surmount.
With regard to the injunctions cited on
the occasion, the court of Chancery must
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| to waste paper ana line trunks, whjch

junction and & decree, not only

 the dupe of it.
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: : idea of

the statute. The Act itself gave yg Mo
remedy with its penalties, than it did wit;le

out them. An author in the first yqq .
lowed to damask all the books pirated upo °
0

him; by damasking he understond, terg

ings were figured like damask, Wy, I:,[El'

medy was' this? none in the world
Then again, a penny per book was 14 .
recovered, half of which went to ), °
foriner and half’ to the king ;
fore the author got nothing. The Statut
afforded him grounds for a remed: i:
equity. The courtot Chancery, by ay .
Stopp,

the sale of the pirated copies, bu p&ig
obliged the pirate to account for what a
had sold. This was a satisfaction ; thjg
was an actual and an effectual remyy

To suppose that the saving clause milin:
tained a perpetuity of property, wag to
suppose that the Act granted an author |4
years and no longer, except for eyer
which was so barefaced, se egregious an
absurdity, that no man of sense could be
That the court of Chap.
cery had never dreamt of a common-law
right, he proved by citing a case betweep
the Stamp Office and a news-paper print. -
er; a fellow, a printer, got into the Fleet,
and there printed news-papers without
stamps. The Stamp Office prayed an in-

€ In.
h&]‘e [llEre.

junction, the court refused it, and told

them, the statute having enacted, that g
penalty was to be paid on conviction, that
they must prosecute to conviction under
the statute, and they had a right to the
penalty, but they could not upon the prin-
ciples of common law prevent the printer
from continuing his trade.  This proved
that statute laws were unnecessary where
remedies could be had at common law.
After the baron had animadverted on the
printers who claim the right of perpetuity,
and instanced many cases, all tending to
corroborate his opinion, he concluded his
speech by affirming that there was no
right at common law previous to the 8th
of queen Anne, and that if there was,
that statute entirely and effectually took
it away.

Mr. Justice Gould agreed, that an au-
thor had a right at common law to his-
manuscript previous to puhlication, and
he thought that right should continue 10
him under certain restrictions after pub]l'
cation ; as public convenience was one of
the elements of the common law, that

have uniformly mistaken the law, if they ]should be consulted by an author OF
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«inter after publication; he was glad
therefore to hear it stated, that the re-
. f)'f the book upon whic}] the present appeul
was grounded, ready for thuse who chose
¢0 purchuse; he o_bserved, that if this was
qot the case, 1t might be urged that the
clain was a monopoly detrimental to the

ublic, and he thought thatif a book was

Eept out of print for an unreasonable time,
it was a kind of abandonment of property
in the original possessor, and the subject
of it ought, for the public convenience, to
become common. Under this idea he an-
swered the first, second, and fourth quos-
tions. With regard to the statute of
queen Anne, he conceived that the Act
entirely tock away any previous right that
an author might have, and that an author
was precluded by such statate from any
remedy, except on the foundation of the
same statute, and the terms and conditions
prescribed thereby. This answer he gave
to the third and fifth questions.

Mr. Baron Adams entered very learn-
edly into the nature of patents, privi-
leges, and grants of the crown; traced
them respecting books to a very early pe-
riod, and cited a variety of instances, all
tending to prove, that till of late years no
idea was entertained that a common-law
right existed respecting what was now
termed literary property. That authors
never dreamt of any claim in their favour,
after they had parted with their manu-
script; that printers, conscious of their
having no other security, had recourse to
patents and privileges. - That there were
‘many books which were called preroga-
tive capies, but that they were not so
called from the crown having paid for
them. Acts of parliaments were preroga-
tive copies, but they could not be said to
be the property of the crown. It was an
especial part of the prerogative to protect
the religion and laws of the kingdom,
therefore the king had the right of
appointing his own printer in both in-
stances. He was clearly of opinion that,
previous to the statute of queen Anne,
authors and printers had no security but
by patents. He therefore answered the
- first, second, and fourth questions in the
negative. It bad been said that the sta-
tute of queen Anne was very inaccurately
penned, the observation he declared would
certainly hold, if it was censtrued as not
to affect the original common-law right of
an authosr, but if on the other hand it was
Supposed to give a legal security for a li-

sondents always kept ‘a certain number |

_———

mited time only, it was worded with a
proper degree of precision and accuracy.
The Act most evidentlv created a property
which did not exist before; the words
“ fourteen years and no longer,” limited
the security it gave, and the saving clause
could not refer to any common-law right,
because he was convinced that there ex-
isted no common-law right. It was merel

a salvo.to the Universities and all who held
under letters patent, which alone could in

‘boeks or copies give a perpetuity. The

baron answered the thirdand fifth questions
In the negative. '

Feb. 21. The order of the day being
read for the rest of the Judges to deliver
their Opinion upon the several Questions
put to them,

Lord Chief Baron Smythe observed, in
answer to the first, second, and fourth
questions, that the cases proved that pro-
perty did exist previous to publication,
and that publication could not alter it;
for that publication neither made it a sale,
a gift, a forfeiture, nor an abandonment,
which were the only ways that a person
could part with his property. When a
man published his manuscript, he sold to
one person only one book, and the use of
that one book, without any design of al- -
lowing the purchaser to multiply copies:
ifhe gave a book away, he gave it under
the same restrictions. A forfeiture always

implied a crime, and then the right of pro-

perty became vested in the crown; an

| abandonment could not be without an in-

tent of relinguishing his right, and such
intent was not deducible from a publication
of the ideas written by an author. In the
cases of Pope and Curl, the letters were
the property of those to whom they were
sent ; but the ideas remained as matter of
right vested in the sender. In the case of
lord Shaftesbury’s manuscript, the same
deduction followed ; for Mr. Gwynne sold
to Shebbeare what he bad no authority
from the author (lord Shaftesbury,) or
his assigns, to dispose of. There was no
act of dishonesty on the part of Sheb-
beare, although the manuscript was sur-
reptitiously obtained, and the family had a
remedy. '- |

- Some lawyers, yet alive, remembered
the case of lord chief baron Gilbert’s ma-
nuscripts, which he devised to baron
Clarke ; the baron never published them,
but a hackney-writer, whom he employed,
took an opportunity of copying them, and
these stolen copies were committed to the
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nress. The same argument lay against
pirating after, as before publication.

It had been mentioned, that a man made
his landed estate common by giving a part
of it to the highway ; but it surely would
not be conterded, that, although he gave
a part of his estate for such a purpose, any
person but himself had a right to the trees
on it, or the mines beneath it. He ad-
verted to the case of Basket and the Uni-
versity of Cambridge, and declared that
the argument was then grounded on these
principles. He cited likewise the cases
which, both at the bar and by the judges,
had been mentioned of Eyre and Walker,
and others, all of which were after the 21
years were expired, and which, redress
being obtained, spoke in favour of the
common-law right. He instanced also the
case of the Sessions-Paper as corroborative
of this opinion. _

As to mechanical inventions, he did not
know that, previous to the Act of 21 James
1, an action would not lie against the per-
son who pirated an invention. An orrery
none but an astronomer could make ; and
he might fashion a second, as soon as he
had seen a first; it was then in 3 degree
an original work : whereas, in multiplying
an author’s copy, his name as well as his
ideas were stolen, and it was passed upon
the world as the work of the original au-
thor, although he wcould not possibly
amend any errors which might have
escaped in his first edition, nor cancel any
part which, subsequent to the first publica-
tion, appeared to be improper.

After several other similar observations,
he answered the first, second, and fourth
questions In the affirmative.

The statute of queen Anne he looked
upon as a compromise between authors
and printers contending for a perpetuity,
and those who denied them any statute
right. The word ¢ vesting,” if it could be
tortured so as to tell against the present
claim, was sufficiently qualified and done
away by the word ¢ secure,” whichoccurred
in the enacting clause, and which plainly
implied a security for something pre-ex-
isting. The preamble gave full authority
~ to this construction, the word ¢ re-printing”
particularly implying a right after the first
publication; and the word ¢ purchaser’

(which was one of the parties mentioned

by the Act as being secured in their pro-
perty) indicated most amply a previous

right, for nobody could be
chase what another had not a right to sell.

The baron said that the statute afforded

ought to pur-
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the holders of copy right amore efﬂcaciJSS
remedy than the common law, by lh;:‘!‘
by no means impeached, restraineg N
took away, the common-law right. :I_;lr
therefore answered the third apg ﬂfr_ﬁ
questions in the negative.

Lord Chief Justice De Grey spoke Dext
His arguments were substantially ag £,
low: -

With respect to the first question, theys
can be no doubt that an author hag the
sole right to dispose of his manuscy
he thinks proper; 1t is his property, ‘a9
till he parts with it, he can maintaiy g,
action of trover, trespass, or upon the
case, against any man who shall conyert
that property to his own use: but the
right now claimed at the bar, is not 2 title
to the manuscript, but to something after
the owner has parted with, or publisheg

Ipt ag

his manuscript ; to some interest in right

of authorship, to more than the materials,
or manuscript, on which his thoughts are
displayed ; which is termed literary pro.
perty, or an exclusive privilege of multi.
plying copies of the manuscript, or book,
which right is the subject of the second
question pmﬂt)sed to us. |

Now, if there exists any incorporeal
right or property in the author, detached
from his manuscript, no act of publication
can destroy it. Can then such right or
property exist at all? Does such a right
come within the knowledge or reach of
the common law? In answer to the first
of these queries, I acknowledge that,
though this claim of property is abstract
and 1deal, novel and refined, it is yet in-
telligible, and may as easily be made to
exist for ever as for a term of years; but,
in order to know whether it is so pro-
tected by law, a preliminary question is
necessary, whether any determination has
been made in its favour, by the great and
learned men who have been my predeces-
sors, in regular course of judicature? It
is not for me to shake a respectable series
of decisions, and unhinge the foundations
of an established right, by any a prior
reasoning of my own; but, after investi-
gating the decistons of the courts of come
mon law, I can find no such determina-
tions. What is common law now, musf
have been so 300 years ago, when printing
was invented. No traces of such a claim
are to be met with prior to the Restora-
tion. Very few cases of this kind hap-
pened in Charles 2d’s time, or before the
licensing act, and those few were deter:
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mined vpon the prerogative right of the |
crowi. The executivé power of the

crown drew ﬂf't:ar 1t this prervogative right,

which extended to all acis of parliament,
matters of religion, and acts of state.

1he case of Basket and the University of
Cambridge, wiiich was a late one of the

me kind, appeared, upon the pleadings,

to be a question arising between two par-
ties, who claimed under concurrent and

inconsistent grants of the crown. My |
late hon. and learned friend, Mr. Yorke,

who argued that case, endeavoured to
shew, that his client’s right might arise
from the power of the crown; and,.-to il-
Justtate his argument, said, it might per-
haps be ‘¢ property founded on preroga-
tive,”’—a language, however allowable for
counsel, not very admissible by, or intel-
ligible to, a judge: but the certificate in
the above case does not say a word of pro-
perty s and, indeed, 1f such a claim as that
had been founded on property, every one
would have as good right to publish
abridgments of the statutes, as of any

other book.

Lord Northington granted injunctions
on behalf of publications which he consi-
dered as matters of state, but left such
works as The Whole Duty of Man to tleir |
common remedy at law. When works of
literature, encouraged by the facility of
printing, began to spread, we find the
cases multiply. Of these, however, 1 lay
entirely out of the question, all those
which appear to be cases between rival pa-
tentees of the crown, all those relating to
the Stationers Company, all those con-
cerning religion, law, or the state, and all
unpublished m2anuscripts.

I shall premise, too, before I examine |
the cases which happened after the sta-
tute, that I am of opinion, that the statute |
gives authors and their assigns.a general
right not connected with the penalty, and
that statutable right falls under the pro-
tection of a court of equity, and may claim
the benefit of an injunction. To obtain
such an injunction, it 18 by no means ne-
cessary that the plamntifr should make out
a clear indisputable title. It may be
granted on a reasonable pretence, and a
doubtful right, before the hearing of the
catse; nor 1s It objection that the party
applying for it has a remedy at law. No
bill for an injunction is to be found before
the statute, |

The causes which bave come before the
court of Chancery since the statute, 1
find to be 17 in number. Of these eight

|
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were founded on the statute vight: in two
or three, the question was, whether the
book was a fair abridgment: and all the
rest were Injunctions granted exr parte,
upon filing the biil, with an affidavit an-
nexed. In these cases the defendant is
not so much as heard ; and can I imagine,
that so many illustrious men, who presided
in the court of Chancery, would, without
a single argument, have determined so
great and copious a question, and which
has taken vp so much of your lordships?
time? In fact, none of them wished to
have it said he had formed any opinion on
the subject. | |

From my own experience at the bar, I

know that the successive chancellors and

masters of the Rolls, lord Northington,
lord Camden, sir Thomas Clark, &c. have
all looked upon the case as undetermined ;
it may now, therefore, be fairly treated as
a new question ; and indeed, it has been
argued as such upon general principles.
Let us consider what principles have been
laid down as the foundation of this new
I have heard but of
oné¢, namely, that such a claim 1s incon-
sistent with the moral fitness of things.
This idea of moral fitness is indeed an
amiable principle, and one cannot help
wishing all claims derived from so pure a
source might receive all possible encou-
ragement; but this principle is no univer-
sal rule of law, nor can it be made to ap-
ply 1n all cases. 'Beautiful as'it may be

in theory, to reduce it into the practice

and execution of common law would create
intolerable confusion ; 1t would make laws
vain, and judges arbitrary. |

Nor is it possible to support the Re-
spondents’ ¢laim upon this principle, and
not allow 1ts operation in a varlety of other
cases, where, it'1s confessed on all hands,
it cannot be allowed. Abridgments of
books, translations, notes, as effectually
deprive the original author of the fruit of
his labours, as direct particular coples, yet
they are allowable. The composers of
music, the engravers of copper-plates, the

inventors ‘of machines, are all excluded

from the privilege now contended for ; but
why, if an equitable and moral right 1s to
be the sole foundation of it? Their ge-
nius, their study, their labour, their origi-
nality, is as great as an author’s, their in-
ventions are as much prejudiced by co-
pyists, and thewr claim, in my opinion,

stands exactly on the same footing ; a nice

and subtle investigation may, perhaps, find
out some little logical or mechanical diffe-
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rences, but no solid distinction 1n the rule -

of property that applies to them can be
found. If such a perpetual property re-
mains in an author, and his right continues
after publication, 1 cannot conceive what
should hinder him from the full exercise
of that right in what manner he pleases;
he may set the most extravagant price he
will upon the first impression, and refuse

he has an absolute controul over his ideas
when published, as before, he may recal
them, destroy them, extinguish them, and

deprive the world of the use of them ever |

after ; his forbearing to reprint is no evi-
dence of his consent to abandon his pro-
perty, and leave it as a derelict to the
~public.

But 1t is said, that the sale of a printed
copy is a qualified or conditional sale; and

that the purchaser may make all the uses
he pleases of his book, except that one of |

reprinting it ; but where is the evidence of
this extraordinary bargain? or where the
analogy of law to support the supposition ¢
In all other cases of purchase, payment
transfers the whole and absolute property

to the buyer: there 1s no instance where | Lord Camden spoke as follows :

a legal right is otherwise transferred- by
sale, an example of such a speculative
right remaining in the seller. It is a new
and metaphysical refinement upon the
law ; and laws, like some manufactures,
may be drawn so fine as at last to lose
their strength with their solidity. When
printing was first introduced, cardinal
Wolsey warned king Henry 8 to be cau-
tious how he encouraged it, as a matter
which might be dangerous to the state.
The event, however, did not prove it so,
and, therefore, the statute of the 2Ist of
James 1 excepted it, as a reasonable and
allowable monopoly.

The subsequent licensing act gave only
an adventitious right ; and thus it rested
till the statute of queen Anne. The sta-
tute certainly recognizes no common law
right, hinc ille lachryme! Nor can I
suppose this omission happened through

- ignorance or inadvertence, when I see such

great law-names as Holt, Cooper, Har-
court, Somers, &c. in the list of that par-
liament. | |
If such a right existed at common law,
and it remained unimpeached by that sta-
tute, why that anxiety in authors and
booksellers afterwards to obtain another
sanction for their property? whence those
different applications to parliament, in the

years 1735, 1738, 1739, for a longer term

Pmceecfz'ngs in the Lords on the

| If (say the parties concerned)
to print a second when that .is sold. If:

of years, or for life, in this kind of .

perty, and afterwards to get an act -
hibit the liberty of printing book
reign kingdoms, ard sending thep bacl:
again. The truth is, the idea of a com
mon-law right in perpetuity was ngg tal.-:e‘
up till after that failure in procuring 1

5 4 Dewy
statute for an eulargement of the term,

. i thﬁ ]Egis_
lature will not do it for us, we will dg ;

1o pro.
§ In fp.

without their assistance; and then we be. -

gin to hear of this new dasctrine, the COn.
mon law right, which, upon the whole |
am of opinion, cannot be supported UP:Jn
any rules or principles of the commop )
of this kingdom.—The Chief Justice g
swered the first question in the affirpyg.
tive ; the second and fourth in the nega.
tive; and the third and fifth in the aff;.
mative. .

aw

Fehi'u_ary 22. 'The Judges having{ﬂi———f

delivered their Opinions except lord Mans.

 field, who declined speaking as a Judge,

it was this day moved, ¢ to reverse the

| Decree complained of.”> Upon this oc. -

casion,

My lords; after what the lord
chief justice De Grey yesterday so ably
enforced, there will be little occasion for
me to trouble your lordships; nor will the
present state of my heaith, and the weak-
ness of my voice, allow me to exert my-
self were I ever so much inclined ; but
the nature of my profession, and the duty
I owe to this House, will not suffer me to
remain silent, when so important a ques-
tion is to be determined. The fair ground
of the argument has been very truly stated

to you by the Lord Chief Justice: 1 hope .
what was yesterday so learnedly told your .
lordships, will remain deeply impressed on

your minds. ,

The arguments attemapted to be main-
tained on the side of the Respondents,
were founded on patents, privileges, Star-
chamber decrees, and the bye laws of the
Stationers’ Company ; all of them the ef-
fects of the grossest tyranny and -usurpa-
tion ; the very last places in which I should
have dreamt of finding the least trace of

‘the common law of this kingdom: and
yet, by a variety of subtle reasoning and

metaphysical refinements; have they en-
deavoured to squeeze out the spirit qf thp
common law from premises, in which it
could not possibly have existence. They

began with their pretended precedents.

&

(992 -
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ood authorities, and they endeavoured to

model these in such a manner, as to ex-
¢ract from them something like a common
jaw principle, upon which their argument
miﬂ'ht I‘Ea‘t.

{ sholl invert the order, and first of all

Jay out of my way the ﬁ-‘hul_e bead-roil of
citations and precedents, which they have

roduced —that heterogeneousheap of rub-
E{sh, which 1s only calculated to confound
wour lordships, and mislead the argument.
After the first invention of printing, the
art continued free for about fifty years.” 1
mean tolay no stress upon this ; I mention

it only historically, not argumentatively;

for-as the use of it was little known, and,
pot very extensive, its want of importance
might protect it from juvasion; but as
soon as 1ts effects in politics and religion
were felt, all the crowned heads in Europe
at once seized on it, and appropriated it

—tothemselves. Certain it is, that in' Eng- |

Jand the crown claimed both the power of
licensing what should be printed, and the
monopoly of printing. Two licences were
granted to those who petitioned for them.
An author not only was obliged to sue fora
licence to printatall;but he was also obliged
to sue for a second licence that he might
print his own works. When the king had
once claimed the right of printing, he se-
cured that right by patents and by char-
ters. = Still further to secure his monopoly,
he combined the printers, and formed them
into a company, then called the Stationers’
Company, by whose laws, none but mem-
bers could print any book at all. They
assumed powers of seizure, confiscation
and imprisonment, and the decrees of the
Star Chamber confirmed theirproceedings.
These transactions, I presume, have no
. relation to the common law; and when
they were established, where could an au-
thor, independent of the company, print
his works, or try his right to it? ho
could make head against this arbitrary pre-
rogative, which stifled and suppressed the
common law of the land? Every man
who printed a book, no matter how he ob-
tained it, entered his name in their books,
- and became a member of their company :
then he was complete owner of the book.
Owner was the term applied to every
holder of copies; and the word ¢ author’
does not occur once in all their entries.
_ All societies, good or bad, arbitrary or
illegal, must have some laws to regulate
them. When an author died, his execu-
tors naturally became his successors. The
manner in which the copy-right was held
[ VOL. XVII. ] ﬁ

|
|

1

|

i

was a kind of copyhold tenure, in which
the owner has a title by custom only, at
the will and pleasure of the lord. The
two sole titles by which a2 man secured his
right was the royal patent and the licence
of the Stationers’ Company ; I challenge
any man alive to shew me any other right
or title. Where is 1t to be found? some
of the learned judges say the words ¢ or
otherwise’ in the statute of queen Anne
relate to a prior common law right? Ta
what common law right could these words
refer? At all the periods I have men-
tioned, the common law rights were held

under the law of prerogative. It was the °
general opinion that there was no other
right, and the corrupt judges of the times

' submitted to the arbitrary law of preroga-

tive. In the case of the Stationers’ Com«
pany against Seymour, all the judges de-
clared that printing was under the direc-
tion of the crown, and that the court of
King’s-bench could seize all printers of
news, true or false, lawful or illicit. But
if it was made use of to protect- authors,
what was this protection ? a right derived
ander a bye law of a private company. A
protection similar to that which we give
the Great Mogul; when we want any
grant from him, we talk submissively, and
pay him homage, but it is to serve our
own purpose, and to feast him with a sha-
dow that we may attain the substance.

In short, the more your lordships exa-
mine the matter, the more you will find
that these rights are founded upon the
charter of the Stationers’ Company and
the royal prerogative; but what has this
to do with the common law right? for
never, my lords, forget the import of that
term. Remember always that the com-
mon law right now claimed- at your bar 1s
the right of a private man to print his
works for ever, independent of the crown,
the compary, and all mankind. In the
year 1681, we find a bye law for the pro-
tection of their own company and their
copy-rights, which then consisted of all the
literature of the kingdom; for they had
contrived to get all the copies into their
own hands. In a few years afterwards,
the Revolution was established, then wva-
nished prerogative, then all the bye laws of
the Stationers’ Company were at an end ;
every restraint fell from off the press, and
the whole common law of England walked
at large. During the succeeding fourteen
or sixteen years, no action was brought,
no injunction obtained, although no illegal
force prevented it ; a strong proof, that a¢

[3 8]
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¢hat time there was no idea of 2 common | deed, had he no other title to this
law claim. S little did they then dream | tinction, that could hardly be mainty;

of establishing a perpetuity in their copies,
¢hat the holders of them finding no prero-
gative security, no privilege, no licensing
act, no Star Chamber decree to protect
their claim, i the year 1708 came up fo
parliament in the form of petitioners, with
tears in their eyes, hopeless and forlorn ;
they brought with them their wives and
children to excite compassion, and induce
parliament to grant them a statutory secu-
rity. Theyobtained the Act. And again
and again sought for a further legislative
security. |

Thus, my lords, stands the pretence on
the score of usage, of which your lord-
ships have heard so much on one side the
question. I come now to consider upon
what foundation stand the prerogative
copies; and these were in fact cases be-
tween co-patentees (for I must consider the
Stationers’ Company itself as a patentee
of the crown) and no authorship right oc-
curs here.
posed to come either from purchase or
contract ; and our law argues from prin-
ciples, cases, and analogy ; but not a word
of this in the judgment of the court; but
the arguments of counsel are adduced to
prove the point. 'The argument of tounsel
i1s a sorry kind of evidence indeed; in

most cases it would be very dangerous to

rely on it, but here it is such stuff as I am
ashamed to mention. You have them at
length in Carter: First, it is put on the
topic of prerogative, next of ownership.
1. Henry the 6th brought over the printers
and their presses, ergo, says the counsel,
he has an absolute right to the whole art,
and all that it can produce. 2. Printing
belongs to nobody, and what is nobody’s
is of course the king’s. 3. The king pays
his judges, ergo, he purchases this right
for a valuable consideration. 4. He paid
for the translation of the Bible, therefore,
forsooth, he bought a right to sell bibles.
Away with such trifling! Mr. Yorke put
it or its true footing. Ought not the
promulgation of your venerable codes of
religion and of law to be entrusted to the
executive power, that they may bear the
highest mark of authenticity, and neither
be impaired, or  altered, or mutilated?
These printed acts are records themselves,
are evidence in a court of law, without
recurring to the original parliamentary
roll. Will you, then, give this honourable
right te your soveréign as such? or will
you degrade him into a bookseller? In-
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But if this will not ‘serve the Purpose
recourse is next had to Injunctions; they
1t is said, have put the right out of duub{:
nay, lord Hardwicke’s nameis triumphapie
brought on the stage, and he is declareg
to have absolutely decided the point; p,
man, I am sure, can venerate his Name
(which will be dear to posterity as long a4
law or equity remain) more than ] g,
But this boasted case, like all the rest thy
have been produced, entirely fails ip tha
proof; and when my lord chief justjca
reads his own note of what lord Harg.
wicke said upon the occasion, it appeared
that lord Hardwicke’s words had beey
twisted to an opposite meaning to what he
intended. All the injunction cases haya
been ably gone through. I shall only
add, in general terms, that they can prove
nothing’: they are commonly obtained foy
the purpose of staying waste, and the pre.
vention of -irreparable damage. They
must, therefore, i their nature be sudden
and summary, or the benefit of them
would be lost before they are obtained,
and they are granted though the right is
not clear, but doubtful. - The question,
whether I am tenant for life or in tail,
whether I can maintain my right against
the devisee or the heir at law, may be dis.
cussed afterwards at leisure; but unless
upon shewiiig a reasonable pretence of
title you in the mean time tie up the
spoiler’s hands who is selling my timber,
or ploughing my pasture, my remedy is
gone, or comes too late to prevent the
mischief. What, then, if a thousand in-

junctions had been granted, unless the

Chancellor at the time he granted them
had pronounced a solemn opinion, that
they were grounded upon the common
law? It would only come to this at last,
that the right in question was claimed on
one side and denied on the other; there-
fore till the matter was tried and deter-
mined, let the injunction go. Lord Hard-
wicke, after 20 years experience, in the
last case of the kind that came before him,
declared that the point had never yet been
determined. Xord Northington granted
them on the idea of a doubtful title; I
continued the practice upon the same
foundation ; and so did the present Chan-
cellor. Where, then, is the Chancellor
who has declared ez cathedra that he had
decided upon the common law right? Let
the decision be produced in direct terms.

It is amazing that we should have been
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ment from such vague authorities !

rogress to the pure source of common
Faw; having cleared the way of all those
,-_;puriotza, pretended authorities, which
will not bez-xr t!}e test of a moment’s se-
rious examination, the question begins to
?eel myself upon my own greund, and I
challenge any man to produce any adju-
dicaticn, a precedent, a case, or any thing
like legal authority on which this claim
can be grounded. Does there appear a
scintilla, a glimpse of common law under
any of those different heads I have men-
tioned, and which have been so often re-

eated to us? For my own part, I find
nothing in the whole that savours of law,
except the term itself, Literary Property.
They have borrowed one single word
from the common law, and have raked
into every store-house of literary lumber
to find out how to apply it to the subject,
and to deduce some principles to which it
may refer, and be governed by.

And now what are they? What are the
foundations of this claim in the English
common law? Why, in the first place, say
the respondents, every man has a right to
his ideas. Most certainly, every man who
thinks has a right to his thoughts while
they continue his ; but here the question
agam returns; when does he part with
them ? When do they become publict
quris? While they are in his brain no one
indeed can purloin them; but what if he
speaks, and lets them fly out in private or
public discourse ? Will he claim the
breath, the air, the words in which his
thoughts are clothed ? Where does this
fanciful property begin, or end, or con-
tinue ? Oh, say they, the ideas are marked
in black and white, on paper or parch-
ment—now, then, we get at something;
and an action, I allow, will lie for ink and
paper: but what says the common law
about the incorporeal ideas, and where
does it prescribe a remedy for the reco-
very of them, independent of the materials
to which they are affixed? I see nothing
about the matter in all my books; nor
were I to admit ideas to be ever so dis-
tinguishable and definable, should I infer
they must be matters of private property,
and objects of the common law ? |

But granting this general position, we
get footing but upon one single step, and
new coubts and difficulties arise whenever

sume its natural shape. Here, then, I

Question of Literary Properiy,
, long amused with this kind of argu-|we attempt to proceed. Is this property
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| descendablq, transferable, or assignable 2
At length,‘ my lords,” having removed } When pubhsl_led, can the purchaser lend
_every stumbling-block that opposed our ' his book to his friend ? Can he let it out

for hire as the circulating libraries do 2
Can he enter it as common stock in a lite-
rary club, as is done In the country ? May
he transcribe it for charity ? Then what
part of the work is exempt from this de-
sultory claim : does it lie in the sentiments,
the language and style, or the paper? If
in the sentiments or language no one can
translate or abridge them. Locke’s Essay
might perhaps be put into other expres-
sions, or newly methodized, and all the
original system and ideas be retained.
These questions shew how the argument
counteracts itself, how the subject of it
shifts, and becomes public in one sense,
and private in another: and they are all
new to the common law, which leaves us
perfectly in the dark about their solution 2
And how are the-judges, without a rule
or guide, to determine them when they
arice, whecse books and studies afford no
more light upon the subject than the
common understandings of the parties
themselves ? What diversity of judgments ?
what confusion in opinion must they fall
into ! without a trace or line of law to di-
rect their determination! What a code of
law yet remains for their ingenuity to
furnish, and could they all agree in it, it
would not be law at last, but legislation.
But it is said that it would be contrary
to the ideas of private justice, moral fit-
ness, and public convenience, not to adopt
this new system. But who has a right to
decide these new cases, if there 1s no other
rule to measure by but moral fitness and
equitable right? Not the judges of the
common law, I am sure. Their business
is to tell the suitor how the law stands,
not how it ought to be; otherwise each

judge would have a distinct tribunal in his

own breast, the decisions of which would
be irregular and uncertain, and various, as
the minds and tempers of mankind. As
it is, we find they do not always agree =
but what would it be, where the will of
right wounld always be the private opinion
of the judge, as to the moral fitness and
convepience of the claim? Caprice, self-in-
terest, vanity, would by turns hold the
scale of justice, and the law of property be
indeed most vague and arbitrary. That
excellent judge, lord chief justice Lee,
used always to ask the counsel, after his
argument was over, ¢ Have you any case?””

I hope judges will always copy the ex-
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ample, and never pretend to decide upon
a claim of property, without attending to
the old black letter of our law, without
founding their judgment upon some solid
written authority, preserved in their
books, or in judicial records. In this case
I know there is none such to be produced.

With respect to inventors, I can see no
real and capital difference between them
and authors; their merit i1s equal, they
are equally beneficial to society, or per-
haps the inventor of some of those master
pieces of art which have been mentioned
have there the advantage. All the judges
who have been of a different opinion, con-
gcious of the force of the objection from
the simtlarity of the claim, have told your

lordships they did not know but that an ac- |

tion would lie for the exclusive property
in a machine at common law, and chose
to resort to the patents. It is, indeed,
extraordinary that they should think so,
that a right that never was heard of could
be supported by an action that never yet
was brought. If there be such a right at
common law, the crown is an usurper ;
but there is no such right at common law,
which declares it a monopoly; no such
action lies; resort must be had to the
crown in all such cases.

If, then, there be no foundation of
right for this perpetuity by the positive
laws of the land, it will I believe find as
li*tle claim to encouragement upon public
%principle's of sound policy, or good sense.

f there be any thing in the world com-
mon to all mankind, science and learning
are in their nature publici juris, and they

ought to be as free and general as air or |

water. They forget their Creator, as
well as their fellow creatures, who wish to
monopolize his noblest gifts and greatest

benefits. Why did we enter into society |

at all, but to enlighten one another’s
minds, and improve our faculties, for the
common welfare of the species? Those

great men, those favoured mortals, those |

eublime spirits, who share that ray of divi-
nity which we call genius, are intrusted by
Providence with the delegated power of
imparting to their fellow-creatures that in-
struction which heaven meant for universal
benefit; they must not be niggards to the
world, or hoard up for themselves the
common stock. We know what was the
punishment of him who hid his talent, and
Providence has taken care that there shall

Proceedings in the Lords on the
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1cated
tse for

which are nothing if uncommyp
Knowledge has no value or
the solitary owner: to be enjoyeq
must be communicated. ¢ Sejre tu“-]t
nihil est, nisi te scire hoc sciat ah;}
1GIOI‘}? 1s the _I'E\V.’:ll'd of science. 3!'1;1
those who deserve it, scorn all meqp,
views: 1 speak not of the scribblerg fﬂ:
bread, who teaze the press with theie
wretched productions; fourteen yeyys s

{ too long a privilege for their perishabla

trash. It was not for gain, that Bacon
Newton, Milton, Locke, instructed anci
delighted the world; it would be unworgh
such men to traffic with a dirty booksellei
for so much a sheet of a letter DTess
When the bhookseller offered Milton ﬁye‘
pound for his Paradise Lost, he did pq
reject it, and commit his poem to the

| flames, nor did he accept the misera)n

pittance as the reward of his laboy,
he knew that the real price of his work
was immortality, and that posterity woylg

pay it. Some authors are as carelegs
about profit as others-are rapacious of jt.
and what a situation would the public be
i with regard to literature, if there werg
no means of compelling a second impres-
sion of a useful work to_be put forth, or
wait till a wife or children are to be pro-
vided for by the sale of an edition. Al]

our learning will be locked up in the hands
| of the Tonsons and the Lintons of the age,
who will set what price upon it their ava.
rice chuses to demand, till the public be.
come as much their slaves, as their own
hackney compilers are.

Instead of salesmen, the booksellers of
late years have forestalled the market, and
become engrossers. If, therefore, the
| monopoly is sanctified by your lordships®
judgment, exorbitant price mustbethe con-
sequence ; for everyvaluable author will be

as much monopolized by them as Shake-
i speare i3 at present, whose works, which
he left careFessly bebind him in town,
when he retired from it, were surely given
to the public if ever author’s were; but
two prompters or players bebind the
scenes laid hold of them, and the present
proprietors pretend to derive that copy
from them, for which the author himself |
never received a farthing.

I pass over the flimsy supposition of an
implied contract between the bookseller
who sells, and the public which buys the
| printed copy ; it is a notion as unmeantng

not l_)e wanting the noblest motives and in- | in itself as it is void of a legal foundqtion-
centives for men of genius to communicate | This perpetuity now contended for 1s 28
to the world those truths and discoveries | odious and as selfish as any other, 1t de-
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Jorves 05 much reprobation, and will be- |
come a3 intolerable.  Knowledge and |
science are not things to-be boundin such
. cobweD chains ; whel} once thp bird is out
of the cage——v?lat 1rrevocabile—Ireland,
ccotland, America, will afford her shelter,
;{nd what, then, becomes of your action?
His lordship concluded with several ob-
cervations on the statutes of’ queen Anne,
sn which he took notice that the old copies-
were entitled to 21 years, .and the new.ones
put to 14, and said, that if the legislature
had intended to make the right perpetyal,
they would have taken care that the re-
medy should be so too. ¥

Lord Chancellor Apsley prefaced-what
he was about to say, by declaring, that he
had made the decree entirely as of course,
jn pursuance of the decision upon the
right in the court of King’s-bench, and
¢hat as what he had decreed, as a chancel-
Jor, was merely a step in the gradation to
5 final and determinate issue in the House

Question of Literary Property

of Peers, he was totally unbiassed upon
the question, and therefore could speak to
it as fairly from his own sense of it, as any
one of the judges, or any of the lords
present. He then entered into a very
minute discussion of the several citations
and precedents that had been relied upon
at the bar, shewed where they failed in
application to the present case; and one
by one described their complexion, their
origin, and their tendency; in each of
which he proved that they were foreign to |
any constructions which could support the
respondents in their argument; he wasno
less precise and full in exposing the ab-
surdity of the authorities derived from the
Stationers’ Company, quoting several ex-
- traordinary entries to be met with in their
books; among others, he said, that one
Sibthorpe had entered a book there ¢ the
title of which,’” says the entry, ¢ is to be
sent hereafter ;> and another member en-
tered the name of a book, ¢ about to be
translated by him ;”” by which all the rest
of the world were to he restrained, in the
mean time, perhaps for ever, from trans-
lating the same. He then very fully stated
the several cases of injunctions in the
court of Chancery, produced several ori-

ginal letters from Swift to Faulkner and
others, relative to the statute of queen
Anne, and gave an historial detail of all
the proceedings in both Houses upon the
several stages of that Act, and the altera-
tions 1t had undergone in the preamble
2nd enacting clauses, all tending to shew

A, D. 1774 (1068

passing it, to be against the right; and
that they rejected the other Bills after-

- wards, drawn up chiefly by the advice of

dean Swift, and the countenance of Mr.
Addison, which were presented in the
same spirit, and upon the same grounds 3
and concluded with declaring that he was
clearly of opinion with the appeilants.
Lord Lyttelton* spoke in favour of au-
thors; and, in opposition to the doctrine
laid down by lord Camden, urged, that the
science of literature, though not tangible,
was nevertheless property; and that it
must receive a very sensible shock from
the reverse of the decree, should it unfor-
tunately take place. He spoke very inge-
niously on the subject; traced the origin
of the arts and sciences from Greece to
Rome, Arabia, &c., and at last seated
them in Great Britain. He introduced a
high panegyric on his present Majesty
and the king of Prussia, under whose pa-
tronage they so much flourished ; and re-
presented them as the only crowned
heads who were either men of learning
themselves, or encouragers of literature.

e e, "

* Thomas, second lord Lyitelton. He was
born January 30, 1744. He succeeded his fa-
ther in 1773. ¢ With great abilities, generally
very ill applied ; with a sirong sense of reli-
gion, which he never suffered to influence his
conduct, his days were mostly spent in splendid
misery ; and in the painful change of the most
extravagant galety and the deepest despair.
The delight, when he pleased, of the first and
most select societies, he chose to pass his time,
for the most part, with the most profligate and
abandoned of both sexes. Solitude was to him
the most insupportable torment, and to banish
refleclion, he flew to company whom he de-
spised and ridiculed. His conduct was a sub-

ject of Dbitter regret both to his father and all

bis friends.”” He died Nov. 27, 1779, in bis
361h year. See Brydges’ Biographical Peerage,
vol. 2, p. 301.

¢¢ His death is said to have been very exira-
ordinary. He supposed that he saw in a dream
a vision of a young woman dressed in white
who told him that his dissolutivn would take
place in three days. The third day arrived,
and his lordship, engaged in a convivial party
of friends, observed jocularly that be thought
he should jockey the ghost, a few minutes .
after which he was seized with a sudden faint-
ness, and being remuved to his bed, never rose
again.” Lempriere.

“ When 1 mentioned Thomas, lord Lyttel-
ton’s vision, the prediction of the time of his
death, and its exact fulfilment: Johnson. * X
¢ heard it with my own ears, from bhis uncle,

the sensc of the legislature, at the time of | ¢ lord Westcote,”” Boswell’s Life of Johnson,

—
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The Bishop of Carlisle made use of si-
milar arguments with those of lord Cam-
den against the property; and concluded
by wishing, that an act might be brought
to give authors and booksellers an equita-

ble space of time for their works and no.

longer. |

Lord Effingham rose last, and begged
to urge the hberty of the press, as the
strongest argument against this property ;
adding, that a despotic minister, hearing
of a pamphlet which might strike at his
measures, may buy the copy, and by
printing 20 copies, secure® it his own,
and by that means the public would be de-

rived of the most interesting Information.
ord Mansfield did not speak.

Ordered, That the Decree be reversed
without costs of suit.

List of those noblemen who divided on
the above question for reversing the De-
cree: dukes of Roxburgh, Bolton; earls
of Denbigh, Gower, Sandwich, Spencer,
Radnor, Jersey, Northington, Oxford,
Abercorn ,Loudon, Roseberry ; viscounts
Say and Sele, Weymouth, Falmouth ;
lords Camden, Ravensworth, Montague;
bishops of St. Asaph, Litchfield and Co-
ventry.— For confirming the Decree:
dukes of Northumberland, Portland;
marquis of Rockingham ; earls of Carlisle,
Fitzwilliam ; viscounts Dudley, Torring-
ton ; lords Bruce, Lyttelton; archbishop
of Canterbury; bishop of Chester.

Proceedings in the Commons afaimt the
Reverend John Horne for a Libel upon the
Speaker.*] February 7. Sir Edward
Astley presented a Petition from Thomas
De Grey, esq., lord of the manor of Tot-

tington, in the county of Norfolk, and of |

several owners and proprictors of lands
within the parish of Tottington; setting
forth, That there are, ‘within the said pa-
rish, several common lands, &c. belonging
to the petitioners, which, in their present

* A very tncorrect account of the above
Proceedings has recently appeared in a work
intituled, * Memoirs of John Horne Tooke,
by Alexander Stephens, esq. of the honourable
society of the Middle Temple.” As the author
~ professes to have received his information from
Mr. Horne Tooke himself, thisis not a little
surprising. It will, however, be seen, upon a
slight comparison of Mr. Stephens’s narrative,
with Mr. Horne’s Letier to sir Fletcher Norton
and also with the Journals of the House of
Commons, that the Dialogue, given in volume
1, p. 424, between Mr. Horne and Mr. William
Tvoke, minute and circumstantial as it is, could
never have laken place, (a. D, 1813.)

Proceedings in the Cominons against the
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| state, are inconveniently situated, apgq ;
capable of any considerable impruveme "
| and that, if the same were divideg am;
allotted to all persons interested th;re? y
the same would be greatly improveq . ané
thevefore pi'aying, that leave may be ﬂivg
to bring in a Bill for dividing and incltnsing
the sald lands.—Leave was aCCOIdinglb
| given. y
Sir Edward Astley also presented 4 pe
tition from William Tooke, esg., g pro:
| prietor of lands in the parish of T
tington, taking notice of the applicatiop j,
the preceding Petition, and setting fory),
That the petitioner, and a great part oé
the owners and proprietors o%lands within
the said parish, have not consented to the
above application, and which, they haye
reason to believe, is solely intended for the
great gain and emolument of Thomas Da
Grey, esq., who hath already made many
-encroachments upon the commons of the
-said parish, in violation of the lawful rights
and estates of the petitioner and other
owners of lands, which encroachments, the
petitioner apprehends, will be urged as g
claim to a much larger proportion, in the
proposed allotments, than the said Thomas
De Grey would otherwise be entitled to ;
and that the petitioner is informed, no
previous public notice has been given for
a meeting of the proprietors and owners
of lands within the said parish, as is usual
on similar occasions ; and therefore pray-
ing, that a sufficient and ccunvenient time
may be granted to the petitioner, and the
other owners and proprietors of lands
within the said parish; to be prepared and
ready to make good their objections to the
said Petition ; and that the disputed rights
of commons, between the said Thomas
De Grey, and the petitioner and other
| owners of land within the said parish, may
be first duly settled and determined by a
| jury, according to the laws of the land,
before leave be given to bring in a Bill;
and assuring the House, that there shall
be no delay, on the part of the petitioner,
’ in bringing the said encroachments and
usurpations of the said Thomas De Grey,
| to a speedy,. final, legal issue.—Ordered
to lie on the table.

Feb. 10. Sir Edward Astley presentefl
the Bill to enable Thomas De Grey to di-
vide and inclose the common fields, and
| lands within the parish of Tottington. On
| the motion, that it be read a first tine,
Mr. Sawbridge moved, that Mr. Tooke’s
Petition might be again read. It was read
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